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THE 


PREFACE. 


H E "7 of England acknowledges no Sha Law of Er- 


land acknow- 


perior, for © it a) is the greateſt Inheri- jcage; no $ 
b tance the King has, he himſelf and all his Peror. 
. Subjects being governed thereby; and if there was no 

Law, there would be no King nor Inheritance.“ 


Tear (b) Book 19 Hen. 6. 63. 


It is admirable to obſerve with what a true and fe. 
Ju 1 e's 


honeſt Courage that grave Chief Juſtice: Sir Edward Anſwer © 
ing James 


Coke anſwered King James the Firſt, when that King che Fit on 
was pleaſed to ſay, It was Treaſon to affirm, that the bi inf it 
King was under the Law: The Chief Juſtice an- to affirm the 


King was un- 


ſwered him with the Words of an ancient Judge, and der the Law, 


(a) LaLey of le plus haut Inheritance que Þ Roy ad: car far la Ley il mem 
& _ ſes Subjetts ſont rules, & fi LE Y ne fuit, nul Rey, ny nul Inheritance ſer, 
I 6.6 
% The * Bools are held the beſt Authorities in the Law, as appears from 
the following Account of them : The Wiſdom of our former Kings appointed 
four Reporters, to commit to Writing, and truly to deliver, as well the Words 
ſpoken, as the Judgments and Reafons thereupon given in our Courts at Mefi- 
min/ter, who were choſen Men, and conferred all together at the making and 
ſetting forth any Book of Reports, which Book in reſpeA of the Number of the 
Reporters, and their approved Learning, carried great Credit, as it juſtly de- 
ſerved.” Plowd. Prol, to Com. Co, Pref. to 3 Rep. Again, Hence it is, that 
all our Year Books of Law Reports, from the Beginning of the Reign of King 


72 Edward III. until the latter End of King Henry VIII. received their Being, and 


continued their Repute with us to this preſent.” Pref. to Cro. Car, | 
= Author 


— TIT UT ——— . — — 
* * * 
- 


ti | The PREFACE. 

Author of our Law, (that is, out of (a) Bracton) 

That the King was ſab Deo & (a) Lege; and ( 

Fleita, another of the ancient Authors in our Science, 

uſeth Words to the ſame Effect. This Doctrine dif- 

fered from ſome of the /c) Mottos in the Serjeants _ 

Rings about that Time. See Ak. Power, &c. of 

: Parliament. 16. . : F 

dopo of the The Coronation Oath importeth on the Part of 

Oath, the King, a publick /olemn Recognition of the Funda- 
mental Rights of the People; and concludeth with an 
Engagement under the highe/? of all Sanctions, that 

he will maintain and defend zho/e Rights, and to the 
utmoſt of his Power nale the Laws of the Realm the 
Rule and Meaſure of his Conduct. Foft. Cr. Law, 

189. See Sid. Gov. gr, 92. chap. 2. Jef. 7. 

Judge's Oh. The Judges alſo are bound by Oath to determine 
according to the known Laws and antient Cuſtoms 
of the Realm; and their Rule herein muſt be the 

judicial Decifions and Reſolutions of great Numbers 
of learned, wiſe and upright Judges, upon variety of 
particular Facts and Caſes, and not their own arbi- 
trary Will and Pleaſure, or that of their Princes. 
Kae. Lv. 566. EE ; 
lie G49 The Lord Chief Juſtice Coke ſays, it is very neceſ- 


Juſtice Coke's a X b 
Definition of ſary that the Law and Diſcretion ſhould be concomi- 


a Judge's Diſ- 


cretion, tant, and the one to be an Accident inſeparable to the 
other, ſo as neither Law without Diſcretion, leſt it 


(a) Quia Lex facit Regen. Bra@. Lib. 1. Chap. 8. Seck. 5. fol. 5. b. 
ts) Lib. 1. Chap. 5. See. 4. fol. 2. i 1 : | 
(c) The following Motto's were on the Rings of ſome of the Serjeants created 
in King Charles and King James the Second's Reign, Rege & * 
« Gratia Regis, non operibus Legis. Freem. 233. T. Raym. 238. Regi ſer- 
vire, Fura ſervare.” T. Raym. 430. Regi Lex placuit.” 2 Show. Rep. 283. 
pl. 278. T. Raym. 496. Deus, Rar, Lex. 3 Med. 100. Shin. 252. | 
| „ ſhould 


— 
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ſhould incline to Rigour, nor Diſcretion without 
Law, leſt Confuſion follow, ſhould be put in Ure. 
My Meaning thereby (continues that able Judge) is 
not to allow of every Man's Diſcretion that ſitteth on 
the Seat of Juſtice, for that would bring forth a mon- 
ſtrous Confuſion; but that Diſcretion that ariſeth 
upon the right diſcerning and due Conſideration of 
the true and neceſſary Circumſtances of the Matter: 
And as we commonly uſed to fay, that Common Law 
is nothing elſe but Common Reaſon; and yet we 
mean not thereby that common Reaſon wherewith a 
Man is naturally endued, but that Perfection of Rea- 
ſon which is gotten by long and continual Study: 80 
in aſſociating Diſcretion ſo near to Law, it is not 
meant to prefer to that Society each Man's Diſcre- 
tion, which commonly rather deſerveth the Name of 

Affection and Self- will, than of Diſcretion indeed; 
but that Diſcretion only we allow of in this . 
that either grave and reverend Men have uſed in ſuch 
Caſes before, or riſes out of the Circumſtances of the 
Matter. Co. Treat. Bail, c. 301. Chap. 13. 
The Diſcretion of the Judges ought to be thus de: Lord Forteſ- 


cue's Defini - 


ſcribed, D. iſeretio eff diſcernere per Legem quid fit uon of 
juſtum; this is proved by the Common Law, in the gn. Pi 
Caſe of a ſpecial Verdict, & ſaper totam Materiam 
 petunt Diſcretiomem Fuſticiariorum; i. e. they deſire 
that the Judges would diſcern by Law what is juſt, 
and ſo give Judgment accordingly. Forteſc. Rep. 393. 
If any Man thinks that a Perſon: concerned in In- Lora Chief 


Juſtice Vaughs 8 


tereſt by the Judgment, Action or Authority exerciſed ;, f ne 
upon his Perſon or Fortune by a Judge, muſt ſub- xa 


mit in all, or- * of theſe, to the implied Diſcretion ate ol 
| a e. 
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and Unerringneſs of his Judge, without ſeeking ſuch 
Redreſs as the Law allows him, it is a Perſuaſion 
againſt common Reaſon, the received Law and Uſage 
both of this Kingdom, and almoſt all others. 
Vaugh. 139. 
Romer It. yh undoubted Right and frequent Practice 


Contderations ({ays a late (a) Writer) of the Judge who is to try a 
ly of ga Cauſe, when any — in the Record appears to him 
Warns: jnproper, to ſummon the Attornies on both Sides, and 
direct an Amendment. It the Alteration is 2mmate- 

rial, i. e. if the Defect is ſuch as could not have 
 availed the Party in Arreſt of Judgment, no Injury 

is done, and uſeleſs Objections prevented. If mate- 

rial, the Parties are at Liberty either to apply to the 

Court before Trial, or to move in Arreft of Judg- 


ment after it. The Alteration in the Caſe alluded to, 


was made in Conſequence of an Application to the 


Judge by the Attorney for the Proſecution, deſiring 
that the Defendant's Attorney might be ſummoned to 
attend, in order to amend the Record. The Sum- 
mons was granted, of Courſe; the Amendment de- 
fired was to inſert the Word Tenor inſtead of Pur- 
port. The Judge was of Opinion that the Defect 
could be of no Conſequence at all; but as the 
Amendment was defired by one Party, and no Ob- 
jection made by the Attorney for the Defendant, ex- 


cept declaring that he could not conſent to any Alteration, BY 


and as the Word Tenor is certainly in an Indictment 
tor a Libel, the more proper and technical Word, he 
directed the Amendment to be made. Such was the 


(a) The Author of the. ſecond Edition of © Conkuterations on the Legatie of 
general Warrants, Cc.“ printed in the Year 1765. 


Altera- 
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— J hope for the Honor of the Law, I 
may venture to affirm, that if it had not been made, 
yet no Advantage of any Defect in the Word Purport 
could have availed in Arreſt of uagment. 


As the above Paſlage is ſo nearly connected with 2 8 


the Subject of the following Sheets, it was thought —2 
proper to make a few juridical Remarks thereon. Et: 
I would aſk by what Authority or Book-Caſe a No Author 


ſingle Judge has an undoubted Right to ſummon At- OR. 


tornies, and 


tornies to his Chambers, and direct Amendments in qed Amend- 
the Records of the Court? And whether the Courſe 2 
(which is the Law) of the Court, Hardr. 98. has n 


not conſtantly been, where either Party i is deſirous of for the alter- 
ing Records 


altering a Record, to apply by Counſel in open Court oughto be by 
for that Purpoſe ? and the. Reaſon is obvious, vViZ. Seen Court. 
becauſe a Record being the Act of the Court, that is, The Reaſon, 


of all the Judges thereof, they ought all to be applied 


to for Leave to make an Alteration in their Act; and page — 
I would further aſk how it appeared to the Judge —— 
that there was an improper Word in the Record al- of he Re- 
luded to? ? N 


It ſeems very extraordinary to 3 that a Judge — 
is not to conſider what he may /gally do, but only Jodge is not 


to conſider 
the Conſequence of what he does, as this' is ſo noto- the Legal, 
but the Con/e- 


riouſly contrary to the /a Oath, Duty and Office of nee only of 
a Judge, I ſhall neither enlarge upon it, nor ſupport What ke does 
my Aſſertion with legal nn bat only quote 


(a) The Jearned Sir John Ble (ſee fol. 32. in Notes) ſays that if a Man 8 
wears what is true, not knowing it to be true, though it be logicalhy a Truth 
as it is diſtinguiſhed, yet it is morally a Lie; and if a Judge give Judgment ac- 
cording to Law, not knowing it to be ſo, as if he did not know the Reaſon of 
it at that Time, but bethought himſelf of a Reaſon for it afterwards, though the 
| Judgment be legal, yet the n of it is unjuſt. Haul. Rem. Fitzhar. 


Tri. 9. 


that 
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| that Part of the Paſſage in which ſuch Doctrine 
Page where ſeems to be advanced. © If the Alteration is 2 
been ore material, i. e. if the Defect is ſuch as could not 
advanced. have availed the Party in Arreſt of Judgment, no 
Injury is done, and uſeleſs Objections prevented. If 
material, the Parties are at Liberty either to apply to 
the Court before Trial, or to move in Arreſt of 
Judgment after it.” X 
2 When the Record was 3 d and 
Aurel of eraſed, the Cauſe for moving in Arreſt of Judgment 


1 
— _ eraſed alſo. 


Ren: of Could the Writer be in Earneſt ia * ihr 
tions, &c. not US that no Objection was made by the Attorney . for 
in Earneſt. the Defendant, except ele _ he could nat c. 


ent to any Alteration. 2.0 It 
The Word It was moved in Arre/t of Jacht rhent on an Indiet- 


Purport in a 

Record for a nent. for Aibelling the Government, and the Objection 
of the Worg made was, for that the Charge which was laid to the 
Cie r Defendant was not ſo certain and particular as it 


Cauſe 
Motion in ought to be, for the Libels were not ſet forth in hec 


Jaan, #7 erba, as they ought ; neither was the Defendant | 
charged directly with writing or making the very 
Words and Sentences expreſſed in the. Indictment, but 
only that he made and wrote Libels, in which among 
others, was contained according to the Tenor and to 
the Purport following. Carth. 408. Aſter the above 
Caſe had depended in the King's Bench ſeveral Terms, 
and after it had been ſeveral Times argued at the 
Bar, it was agreed by Holt Chief Juſtice, Rokeby and 
Turton Juſtices, upon ſolemn Argument on the Bench, 
R. Raym. 415. That if the Indictment had been for 


a Libel, containing, among others, to the Purport 
| 2 following, 
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following, it had been ill, 12 Mod. 218. becauſe it 
had not imported, that the Words were the ſpecific 
Words which were in the Libel, R. Raym. 415. The 


Court muſt be Judge of the Words themſelves, and 


not of the Conſtruction the Proſecutor puts upon 
them, but according to the Tenor following imports | 
the very Words themſelves, 11 Mod. 79, 85, 96. 
for the Tenor of a Thing is the Tranſcript; and 
| Rokeby ſaid the Words, to the Purport, were looſe 
and v/ele/s Words; and the Words, according to the 
Tenor, being of a certain and more ſtrict Significa- 
tion, the Force of the latter was not hurt by the 
former, which Holz Chief Juſtice agreed to, 2 Salk. 
417. and if on the Trial the Words in the Libel had 
not been exactly the ſame with the Words in the In- 
difment, the Defendant could not have been found 
Guilty. 12 Mod. 218, 219. | 


Upon a ſpecial Verdict in. an Information for a de al i the 


Libel, the Jury found all but not inſtead of mor, 5 
was nor in the Record, and not in the Paper. The 
Solicitor (a) General ſaid if the Subſtance was found 
it was ſufficient to make it a Libel, eſpecially it being 
an immaterial Variance ; for not be ſaid carried in it 
the ſame Senſe as nor; therefore admitting it a Va- 
riance, it was an immaterial Variance. 11 Mod. 78. 
pl. 12. The (6) Attorney General took this Dif- 
. ference, that this was only a literal Variation, and 
made notung in the Leue; - and if this was to be 


(a) Sian Hind Whit, Li 165 2 R. 1 1261. afterwards Lord 
Keeper, and Lord Chancellor, bit. Lift. 135. Burn. Hifl. O. J. 553. 2 Ld. 
om. 115 Chancellors, &c. to Chan. Rep. and laſtly Viſcount Harcourt, 4 Col. 

ter. Engl. 246 
* Six Simon Harcourt, We. Lift. 167. Burn, Hi. O. T. 553. 

a - - -- allowed 


Hal Ch. Juſt. 


Could J. 


Pewel ]. 
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allowed no Criminal could be puniſhed: for ſuppoſe 
in the Libel the Word zhowgh was in the Informa- 
tion wrote zho', this would be the ſame ObjeQiion. 
11 Mod. 84. pl. 4. 

Holt Chief Juſtice: The Words nor and not have 
a grammatical Variation. 11 Mod. 8 5. The Que- 

ſtion is, if this is ſuch a Variance from the Informa- 
tion as to make the Defendant not guilty, &c. it is 


ſuch a Variance. If a Libel be & forth in theſe 


Engliſh Words, a Variance ſpoils the whole Informa- 
tion. Suppoſe the Jury had found no Title to the 
Libel, whereas the Attorney had ſet it forth and de- 
ſcribed it with a Title, it had been naught, What 
Rule ſhall the Court -be guided by ? It is true the 

Difference is trifling, but where ſhall we ſtop, if we 


begin to allow of any Variations in ſuch Caſes? 


11 Mod. 96, 97. 

Gould J. The Queſtion is whether there be ſuch a 
Variance between ot and nor, as to make it a mate- 
rial Variance. The Words are materially different; 
for the one is a negative Copulative, and the other 
has a different Senſe; ſo he concluded that Judg- 
ment ought to be for the Defendant. 11 Mod. 95. 


Pl. 4. 


Powel J. It is a Libe, and a very virulent one; 


and this Variance is a mere flip, but ſuch an one as 


will occaſion Judgment for the Defendant. Mot 
may begin a Sentence, but zor cannot: It is a Re- 
lative, and of another Part of Speech. If the Court 
was not to ſtop at a Word, where would be the zz 


plus ultra. The Conſequence might be ill, in giving 
a Looſe in ſuch Caſes as theſe, tho the 8 


2 ** ſeems 
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ſeems ſmall and trifling; for if Judges have ſuch a 
Power, it may be carried to Caſes of Treaſon, and Mes Lives 
_ endanger Mens Lives by Inferences. The Books are by [nferences 
full of the Learning of Variance material and imma- 
terial ; he thought it not proper to extend Caſes of 
this Kind for fear of the dangerous Conſequences ; 
and that Judgment ſhould be for the Defendant. 
II Mod. 95, 96. | 
The Commitment of a Member of Puls to Cauſes of the 


preſent In- 


the Tower for writing a ſeditious Libel againſt the dug con. 
King and Government, his Enlargement thence by Law d Ls 
the Court of Common Plas, his ſuffering himſelf to be. 
be outlawed, together with the late ſeveral Proſecu- 
tions for Libels, have occaſioned an almoſt univerſal 
Inquiry concerning that Law, which indeed is not at 
all to be wondered at, when the Severity of the 
Law touching Libels, as it has been ſome Times 
laid down, be duly weighed, for the Law of Libels 
lays, © That the Repetition of a Libel, the Delivery 
of it unread to another, is a Publication ; ; nay, the” 
bare Poſſeſſion of it has been deemed criminal, un- 
leſs it be immediately 1 or carried to a Ma- 
giſtrate.” See Chap. 8, 

In order to ſatisfy * 1 Curioſity were the The Autor 


attempts to 


following Sheets compiled, which the Author has f e 
endeavoured to do by dividing the whole Subject _ 
into 28 Chapters, thoſe Matters which he thought 
were the principal Objects of Inquiry make the 
Heads of ſome of them; for Example, Chap. 13. 
Secretary of State. Chap. 14. Seizure of Papers. 

Chap. 15. Recognizances. Chap. 16. Surety of the 

Peace. Chap. 17. Privilege of Parliament. Chap. 


a 2 1 23. 
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25. Outlawry and Error. Chap. 2. Donlkiquence & of 
Puniſhment. And Chap. 28. Attachments of Con- 
tempt. 


1 Toll Informa- The Author . himſelf, that the Reader will 


| Sajea of find full Information in whatever he may be in 


Search of on the Subject, as he thinks he may 
ſafely aſſure him, that every material Caſe to be met 
with in the Books, * a moſt * Search i | 


Ga. — Wilks in cg. 28. was not inſerted P much bong the 
Exraordinary Lau of it, as for the extraordinary Reſolutions of 


tho Coane "the Court Martial concerning that able and vpright 


Authors Ob- The Oblievitions being the Settiments of an ano- 
aden. nymous Author, are no Authorities, and therefore 
appear unſupported by any ; they are ſubmitted to 
the Candor of the judicious Reader. 
| Notes to the The Notes referring to the juridical W 5 
N of the Counſel who argued the ſeveral Caſes, 3 
| preſumed will have their Uſe. | 
Execution. As to the Execution of the Work, the Author 
preſumes to arrogate ſome Merit, in never referring 
w Reader to a Caſe not in Point, or omitting any 
: at 1s, 
Liberty of te This Book it ſhould ſeem might ae as an Argu- 
ment for the Liberty of the Preſs, ſince it ſhews the 
little Neceffity there is of any farther Reſtraint upon 
it, by demonſtrating, that every one who prints any 
Thing with a — e, does it pol _ 
PenlL 
As 
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As to the Author's Defects, he doubts not buk gang 
that the Candor of his Readers will ſubſtitute the 
Words of Horace on a ſimilar Occaſion, in Excuſe 

of them. 


22 0n ego paucis 
O fendar Maculi, quas aut Incuria TM 
Aut humana parum cavit Matura. 

Hos. ART. POET. p. 610. v. 351, 35 25 353 
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fol. 
Kin len, the Third, and . Mary the Second, his Queen. 
He's (Lord Chancellor of Ireland) Diſcourſe concerning. rea- 


ons and Bills-of Attainder, 1716, 


HWhitworth's Liſt of Lord Chancellors, Judges, Barons of the 
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General. 8vo. 2 | 

Doctor Wilkin's Lis 5 Anghe-Saxonice: fol. 1721, 

Doctor Mood's Inſtitute of the Common Law. fol. 1763. 


His new Inſtitute of the Civil Law. fol. 1730, 


(a) Wrote by one of the preſent learned Judges: 


N. B. The Figure preceding the Book referred to alludes to the Volume of the Work; if 
the Reader finds no Figure prefixed, the Volume alluded to is to be underſtood the firſt, 


A DIGEST. 


DIGEST of te LAW 
CONCERNING 


= „ 


| _ Cnap, I. | 
DEFINITION. 


LIBEL is (a) defined a malicious Defamation, expreſ- Libel a malicious 
ſed either in Printing or Writing, or by Signs, Pic- WiringorPrint- 
tures, &c. tending either to blacken the Memory of ins: or by Signs, | 


one who is dead, or the Reputation of one who is the Memory of 
he. and thereby expoſing him to public Hatred, Contempt and — nt pong 
Ridicule, and may be as well againſt a private Man as againſt a ns. 
5 Magiſtrate ; if it be made againſt a private Man, it may excite the 
Libelled, or his Friends to revenge, and be the Cauſe of Blood- = 
ſhedding. If it be againſt a Magiſtrate, it is a Scandal to the Agaiaſt private 
Government. A Libel is puniſhable, tho' the private Man or 38 
Magiſtrate is dead at the Time of making the Libel; for others 
of the ſame Family are alſo provoked to a Breach of the Peace ; 

and in the Caſe of a Magiſtrate deceaſed the Government is alſo Government tra- 
traduced, which never dieth. Swinb. 375. Part 5. Sect. 10. duc. 

4 Read. Stat Law 149, 155. Wood's Inſt. 444. Hawk, Pl. Cr. 

193. B. 1. Chap. 73. Sect. 1. 5 Co. 12 5. 12 Mod. 221. Ld, 


_ 418. See 2 Salk. 419. 


(a) Tuftinian 8 Definition of a Libeller exactly correſponds with our Laws at 
this Day, viz. He who ſhall, to the Infamy of another, write, compoſe, or 
publiſh a Book, Song, or Fable, or maliciouſly procure any of theſe Acts to be 
done, is guilty of a Libel, Har. Tuſtin, 22. Lib. 4. Tit. 4. Sed, „ 

R B It 


2 5 DEFINITION. CuAp. 1. 
Termed dl It is termed (a) Libellus famous. ſeu infumatoria ſcriptura, and 
fan 9x, from its pernicious Tendency has been held a public Offence at 
Cs " the Common Law; for Mer not being able to bear the having 
Cameleon. their Errors expoſed to public View, were found by Experience 
to revenge themſelves of thoſe who made ſport with their Repu- 
Libels occafion tations; from whence aroſe Duels and Breaches of the Peace: 
Beaches of the And hence written Scandal has been held in the greateſt Deteſta- 
ehe tion, and has received the utmoſt Diſcouragement in the Courts 
Wines Scandal 4 Juſtice. Milt. Leg. Angl. Sax. 78. pl. 4. Lamb. Sax. Law 
1 64. 1 4. Bradt. Fol. 153. Lib. 3. Cap. 36. | 


* 
* 


Cn. II. 
WRITING. 


A Libel muſt be 4 \'HIS Species * Die an is uſually termed written 
W Scandal, and thereby receives an Aggravation, in that it 
is preſumed to have been entered upon with Coolneſs and 
Deliberation, and to continue longer, and propagate wider and 
farther than any other Scandal. 3 Bac. Abr. 490. Lord Raym. 

416. 12 Mod. 219. 
Whether It ſeems to be a Matter of Doubt, whether the Gading an 


ms a abuſive Letter, filled with provoking Language, to another, will 


bear ow Action bear an Action as for a Libel, becauſe here is no Publication, 
kcation? but But it ſeems to be clearly agreed, that the ſending ſuch Letter, with- 


without obe: Out other Publication, is an (b) Offence of a public Nature, and 


Publication, puniſhable as ſuch, in as much as it tends to create ill Blood, and 
public Offence, Cauſes a Diſturbance of the public Peace ; and if the bare 


(a) Lord Chief Juſtice Raymond, in CurPs Caſe, faid by did not think that 
Libellus was always to be taken as a technical Word, and aſked whether Trover 
would not lie de guodam Libello intitulat the New Teſtament, and whether the 
Spiritual Court did not proceed upon a Libel? Mr. Juſtice Forteſcue ſaid, a Libel 
was a technical Word at Common Law, Mr. Juſtice Reynolds ſaid, that Libellus 
did not ex Vi Termini import Defamation, but was to be governed by the Epithet | 
added to it, 2 Stra. 791. 


(65) Indictment for 2 Miſdemeanor in ſending libellous Letters to Correſpon- x 


dents by the Poſt, 0 Read, Stat, Law, 155. ? 
making 


"Cnan.n.  WHIITING  : 
making of a Libel be an Offence, whether it be publiſhed or | 
not, as it ſeemeth to be holden, ſurely the ſending of it to the 

Party reflected on muſt be a much greater Crime. 3 Bac. Abr. 


And on this Foundation the Court of K:ng's Bench granted iam 

an Information againſt a Perſon for ſending an abuſive Letter to ng an be 
Mr. (a) Barnardiſton, therein calling him à raſcally (b) Fellow, Letter, tho'writ- 

and a Tom Fool, you had better have held your Tongue; although the Pang him- 

he ſwore that he wrote this to the Party himſelf, and never etbesile pub 

made it public, being only a Piece of private Reſentment, . 

But the court held, that this Method provoked Perſons to Duel- 

ling, that the Writing and Sending was a good Publication, and 

that the -Intent of the Party ſhall not be explained by himſelf. 

| Michaelmas Term 5 Geo. 2. 1732. 3 Bac. Abr. 497. 2 Bar- 

nard. K. B. 102, 2 Kel. 58. pl. 2. The King v. Pillborough. 

Writing a Letter to a Man, and abufing him for his pub- Abvfve Letter 

lic Charities, Fc. is a libellous Act, puniſhable by Indictment. neable. 

Hob. 215, And a private Libel, for a private Matter, as a 

Letter ſcandalizing a Perſon, courting a Woman, is indictable, 


and fineable to the King. Sid. 270. pl. 26. 1 
On Rule to ſhew Cauſe why an Information ſhould not go laſenmation wo- 


ved for upon the 


againſt the Defendant for Writing and Sending a Letter to one libellous Matter 
Mr. Willis the Proſecutor, wherein were theſe Words, vi. 
« You are a Scoundrel, and defrauded the King of bis Duty, 

T will prick you to the Heart, and call you to an Account. The 

original Motion was made upon the Foot of a Challenge, but the 

Court inclining to think that the Words did not import a Chal- 

lenge, they were for diſcharging the Rule ; but then Mr. Fazar- 

| kerly ſaid that he ſubmitted it, the Letter would at leaſt amount 

to a Libel, for in it the Defendant calls Mr. Willis a Scoundrel, 

and therefore moved for an Information upon the libellous Mat- 

ter, vix. You are a Scoundrel, Sc. that it was as great an Of- 


fence to call a Man a Scoundrel as a Fool and a Raſcal. Mr. 


(a) He was Lord of a Manor, and this Letter was wrote to him by a Co- 
pyholder, 2 Kel, 58. pl. 2. | x 


(b) Mr. Abney believed the Court had never gone ſo far in any Caſe as they 
did in this; but till he ſaid, Taking the Whole of this Letter together, which 
was ſent to Mr, Barnardiſton, he took it, there were Words of a greater Inſult 
than barely calling a Man a Scoundrel. 2 Barnard, K. B. 102, | 


B 2 N Abney 


4 . Cn Ap. 2. 
(a) Abney on the other Side ſaid, if the Court had any Doubts with 
themſelves, he prayed a further Day for anſwering the Gentle- 
men on the other Side; for now he ſaid they had thought of a 

uite different Offence to maintain their Rule upon, from what 
„ they thought of at the Time they obtained it. 3 
What Words do The Court ſaid, That the Words did not import a Chal- 
| Challenge, To lenge ; but to call a Man a Scoundrel, and to reflect upon him 
en PPE. in the Execution of his Office, was Matter of a libellous Nature, 
Gre, of bis and deſerved to be puniſhed by Information. The Court enlarged 
4 the Rule to a farther Day, viz. to ſhew Cauſe why an Informa- 
tion ſhould not go for the Libel. Note, This was afterwards re- 
ferred by Rule of Court. Hilary Term 5 Geo. 2. 1732. 2 
Kel. 58. pl. 2. 2 Barnard. K. B. 102. The King v. Pow- 
nall. SA) 5 | | 
Reaſon why fuch It has been ſaid, that the Reaſon why an abuſive Letter ſent 
blk to a Perſon (though never publiſhed by the Writer) ſhould be a 
Libel, is this, becauſe the Reproaches contained in it, may be 
ſo ſtinging, as to let him have no Eaſe, till he ſhews it to others, 
in order to conſult what is proper to be done, and thereby ex- 
oſes his own Shame, as contained in the Letter; which may 
— all the bad Effects of another Kind of Publication. 


en WH. © 
DEFAMATION. 


A every Perſon deſires to appear agreeable in Life, and 
muſt be highly provoked by ſuch ridiculous Repreſenta- 
tions of him, as tend to leſſen him in the Eſteem of the World, 
and take away his Reputation, which, to ſome Men, is more 
Setting the Party clear than Life itſelf: Hence it hath been held, that not only 
in a ſcurilous, Charges of a flagrant Nature, and which reflect a moral Tur- 
Light, libellous. Pitude on the Party, are libellous, but alſo ſuch as ſet him in a 

ſcurrilous ignominious Light; for theſe equally create il] Blood, 

and provoke the Parties to Acts of Revenge, and Breaches of 


the Peace. 3 Bac. Abr. 491. 


. Afterwards a Baron of the Exchequer, and one of the Juſtices of the 
Common Pleas, Fat. Cr. Law 75. Whitw, Lift. 162, 154. Bunb. 347. 


3 


Hence 


ar, 3. DEFAMATION. x 
Hence it hath been held, that Words, 3 not ſcandalous words not ſcan- 


dalous in them- 


in themſelves, yet if publiſhed i in Writing, and tending in any fees, if publith- 
Degree to the Diſcredit of a Man, are libellous, whether ſuch © in Writing, 

| Words defame private Perſons only, or Perſons employed IN a credit, are nber. 

public Capacity; in which latter Caſe they are ſaid to receive an fnripartonting 

Aggravation, as they tend to ſcandalize the Government, by re- ne cept 

flecting on thoſe who are intruſted with the Adminiſtration of ts: 

public Affairs, which doth not only endanger the public Peace, 

as all other libels do, by. ſtirring up the Parties immediately 

concerned in it to acts of Revenge, but alſo have a direct Ten- 

dency to breed in the People a Diſlike of their Governors, and 

incline them to Faction and Sedition. 3 Bac. Abr. 491. Hawk. 

PI. Cr. 194, B. 1. Chap. 73. Sed. 7. 

| As where a Perſon delivered a Ticket up to the Miniſter after Ticker delivered 

| Sermdp, wherein he defired him to take Notice, that Offences 10 tbe Miniter 

paſſed now without Controul from the civil Magiſtrate, and to tethe Neyo 
uicken the civil Magiſtrate to do his Duty, Sc. and this was aer hel 7 

held to be a Libel, though no Magiſtrates in particular were men- . 

tioned, and though it was not averred that the Magiſtrates ſuffe- 

red thoſe Vices knowingly. Michaelmas Term 16 Car, 2. 1664. 

. 219. fl. 4. Keb. Rep. 773. pl. 8. The Ling v. 


Prin. 
General Miſrepreſentations of the 3 or the State of Seto len · 


the Nation, or mutinous Hints, tend to excite Diſcontent and 

Sedition in the People. Of this Kind was the above Caſe of 
The King v. Prin. and this is the higheſt Offence of all, by as 
much as the whole is greater than a Part, and it may have a 


bad Effect upon the whole Frame of a Dovernments 
believe the Reaſon why my Lord Coke did not reckon this $eaitious Libets 
nearly approach. 


laſt as a Species of Libels, was becauſe about his Time it would to High Treaſon, 
be conſidered as nearly approaching, to Treaſon, 


\'Cuar. 


CHrae, IV. 
SER TATITNYTY.. 


Tronical Expreſ- 1 ſeems to be now agreed, that not only Scandal expreſſed in 


fions as libellous 


as downright an open and direct Manner, but alſo ſuch as is expreſſed in 
Landen., (a) Irony amounts to a Libel ; and that the judges are to under- 
ſtand it in the ſame Manner as others do, without any ſtrained 
Endeavours to find out Loop-holes, or to palliate the Offence, 

which in ſome Meaſure would be to encourage Scandal; as 

where a Writing in a taunting Manner, reckoning up ſeveral Acts 

of public Charity done by one, ſays, (5) You will not play the 

Jew, nor the Hypocrite, and ſo goes on, in a Strain of Ridicule, 

to inſinuate, that what he did was owing to his Vain-glory ; or 

where a Writing, pretending to recommend to one the Charac- 

ters of ſeveral great Men for his Imitation, inſtead of taking No- 

a greatStreſ- tice what they are generally eſteemed famous for, pitches on ſuch 
bier, tobe imita- Qualities as their Enemies charge them with the want of; as by 
beg A bret propoſing ſuch an one to be imitated for his Courage, who is 


rage. A great ö . 
General but no known to be a great Stateſman, but no Soldier; and another to be 


imitate for his imitated for his Learning, who is known to be a great General, 
but no Scholar, Sc. which kind of Writing is as well underſtood 
to mean only to upbraid the Parties with the Want of theſe Qua- 
lities, as if it had directly and expreſsly ſo done. 3 Bac. Abr. 
493. Hawk, Pl. Cr. 193. Chap. 73. Sect. 4. The King v. 
Brown, | | 5% fo 
Sowhereonly And from the ſame Foundation it hath alſo been reſolved, 
ters of the Name that a defamatory Writing exprefling only one or two Letters 
are inerten. of a Name, in ſuch a Manner that from what goes before, and 
follows after, it muſt needs be underſtood to fignify ſuch a Per- 
ſon in the plain, obvious, and natural Conſtruction of the 


(a,) In an Information for writing, Cc. a Libel, it was held, that it lay for 
ſpeaking ironicallj; and Lord Ch. Juſt. Holt ſaid, it was laid to be wrote jronict, 
and the Defendant ought to have ſhewed at the Trial, that he did not intend to 
ſcandalize them; and the Jury are Judges quo Animo this was done, and they 
have found the ill Intent. 11 Mod. 86. pl. 5, See 4 Read. Stat, Law, 151. 

Barnard, K. B. 305. 2 Seſ. Caſ. 30, N | | 


(8) Hob, 215. Poph. 139. 


whole, 
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whole, and would be perfect Nonſenſe if ſtrained to any other 
Meaning, is as properly a Libel as if it had expreſſed the whole 

Name at large; for it brings the utmoſt Contempt upon the JufticeoftheLaw 
Law, to ſuffer its Juſtice to be eluded by ſuch trifling Evaſions; endeten con- | 
and it is a ridiculous Abſurdity to ſay, that a Writing, which is lowing nifing 
underſtood by every the meaneſt Capacity, cannot poſlibly be 

| underſtood by a judge and a jury. Trinity Term 12 An. 1711, 

Hawk, Pl. Cr. 194. Chap. 73. Set. 5. The Queen v. Hurt. | 

It is alſo clearly agreed, that any Defamation whatſoever, ex- Expreſſions by 
preſſed either by Signs or Pictures, comes within the Notion of a a 
Libel ; as by fixing up a gallows at a Man's Door, or elſewhere, or 
by Painting him in a ſhameful or ignominious Manner, as by ex- 
poſing a Man and his Wife by a Skimmington or Riding, tho' 

a ſpecial Cuſtom is alledged for ſuch Practice. 3 Bac. Abr. 490. 

The above contains the beſt Syſtem of the Doctrine of Libels, Bt Syttemof 
that is to be found, and, one would think, is ſo full and plain, Libels. © 
as that all future Doubts that could ariſe in this Learning, might 
be expounded by it. | | 3 ET 

Open and ſarcaſtical Reproaches are allowed on all Hands to be open and farcat- 
Libels. Nothing then remains which may by any Poſſibility evade "Fer: 
the Law, but Writing in Allegory. 3 Bac. Abr. 493. Let us exa- Allegory 
mine then what Right has the allegorical Style to eſcape better than 
the reſt ? If a Man draws a Picture of another, and paints him in Painting a Man 
any ſhameful Poſture, or ignominious Manner, though no Name Pede, er be- 
be to it; yet if the Piece be ſuch, that the Perſon abuſed is eue without 
known by it, the Painter is guilty of a Libel ; what then ſhould Name,yetPaint- | 
| ſerve in Excuſe for the allegorical Libeller ? Abuſive Allegory ber > | 
in Writing, has a very near Reſemblance to this fatyrical Kind pasinz. 
of Painting: The Man that is painted with a Fool's Cap, or an paintes 
Coat, or with Horns, or whoſe Picture is drawn with Aſſes Ears, ginatoo ana? 

is certainly abuſed, See Wood's Inſt. 445. But, fays the Pain- piguicPainter's 


Excuſe, 


ter, he is diſguiſed, and how can you pretend to know him. HE 


- 


This is the very Subterfuge- of the Writer of Allegory, and SubterfugeofA 


R 1 2 = 8 < . ] iſt, 
ought to have the ſame Anſwer ; if it be the common Notion, ,* anner. 
that this Picture repreſents a certain Perſon, the Drawer is an- avic for Injury 

ct ure occa- 


ſwerable for the injury he ſuffers. They that give Birth to gens. 
Slander, are juſtly puniſhed for it. a | 


Pointing 
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Pointing out un- Pointing out any Perſon under a Character, and giving him 
aaa chen bung the Name of one famous in Story, and then abuſing and reviling 
the CharaQter s the Name and Character ſo fixed, is certainly a Libel of the 

| ſame Kind with. that of the Painter's, and has been often ſo 
taken in our Courts, purſuing therein the Intention of the great 

At infaniam an. Roman, who marks, ad infamiam alicujus, for the Part which 
a ae * conſtitutes the Crime, in his Definition of this Kind of Injuries, 


Crime, 

See Information againſt Printer of Miſt's Journal, Chap. 9. 
ae gerte As no other Part of the Law has ſo near a Reſembl. nce to the 
— Learning of Libels, as that of Actions for ſcandalous Words, it 


have near Re- 
remblance to... May not be amiſs, in this Place, to produce a few finn Au- 


Learning of Li- Fas . . | 
bes. thorities from thence, which being grounded upon the faine Rea- 


ſons, may cooperate to the ſame Ends. 
Courts of Juſtice That Courts of Juſtice may be directed by the received Opi- 
ceived Opinion, nion, by the. Senſe of the World, and not ſtick to the literal 
bo dne ll Senſe of Words, appears from this, that Words have been of- 


to the literal 


Senſe of Words. ten adjudged ſcandalous, which, from the bare Meaning, no 
Scholar could find any harm in; but it was ſuthcient, that in 
the Country where they were ſpoke, they were univerſally under- 

ocall Co un- ſtood to be Slander: For Example; To call a Counſellor at 

in the North, Daffa-down-dilly, has been held aQtionable, 


theNorth Dafſa- Law, 
dogur dilly, ac- : . . x . 
 eure becauſe it was ſhewn to the Court that it bore the ſame Senſe 


tionable, becauſe 


i; means andi. with Ambidexter, 4 Bac. Abr. 497. Ambidexter is an Epithet 
that one would think had nothing in its Meaning applicable to a 
Lawyer or Attorney; and yet it has obtained ſuch a Conſtruction, 
that to ſay it of either is actionable, not ſurely from the Import 
of the Word, but the bad Senſe People take it in. Godb. 214. 


pl. 204. Mo. 409. pl. 533. 


ProofthatCourrs A fuller Proof, that the Courts judge of Slanders, not accor- 
judge ofSlanders, ding to any Conſtruction put upon them by the Law, but ac- 


tot according to 


che lan, b cording to the Meaning in which People that are Witneſſes to 
them take them, is, that they hold Plea of Words ſpoke in 


te Meaning 

People take the . 1 

. Languages which the Judges may not underſtand ; in Welſh, for 
Hold Plea of Example, and decide according to the Effect which it is ſhewn 
pages which to them to have upon the Reputation of the Party injured. 4 


they 
e eee Bac. Ar. 498. 


In 
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In the following Inſtance, a Letter is altered from what it is Single Letter at- 
| ſpoken, to make it Scandal, but ſurely very juſtly, fince the Scandal, | 
Sneer with which it is uttered, gave the Speech all the Sting, 
and hurt the Plaintiff's Reputation as much, as if the Word 
which made it Scandal, had been actually mentioned. 

In an Action on the Caſe, wherein Sir Miles Fleetwood, Re- 
ceiver of the Court of Wards, was. Plaintiff, and Auditor Curle 
_ Defendant, the Plaintiff had a Verdict and Judgment againſt the 

| Defendant for theſe Words: Mr, Deceiver (innuendo, the Plain- 
tiff) hath deceived the King, and I have him in Queſtion for it. 
A Writ of Error was brought in the King's Bench, and among 
other Objections, it was ſaid, that the Words Mr. Decerver gata means 
could not mean Mr. Receiver, and ſo not ſupport the Innuendo ; 
but adjudged by all the Court that the Action lay. Theſe are the 
Words of the Books. © And for the firſt Words, Mr. Decei- eg 
ver, it is an zronical Alluſion, and Nickname to his Office ; 
and Place, and therefore the Innuendo is well applied; and if iet. 
ſuch crafty Evaſions ſhould be admitted, it would be an uſual 
Practice to ſlander without Puniſhment.” Cro. Jac. 557. pl. 3. 
Hob. 267. pl. 352. The Reaſon in the Book is the ſame, with 
little Variation. And then the Word Deceiver, though in 
Propriety it doth not import Receiver, yet Alluſion and ironical 
Reſemblance of the Name doth very well bear the Application 
of the Innuendo; and if ſuch a flight Evaſion ſhould be admit- 
ted, it would be a common Practice with crafty Wits to ſlander 
ſafely. Palm. 69. Godb. 341. pl. 435. Mar. 82. pl. 135. 
9, C. And Doderidge Juſt, ſaid, that if the defendant had ſaid | 
to the Auditor, Mr, Fauditor, an action would well lie. 2 Rol. le, for 
Rep. 148. | | 

This leads us very naturally to a Conſideration of the Power Power of the 


Court to conſtrus 


which Courts of Juſtice have to interpret thoſe Myſteries of jibeilous Myte- 
Iniquity. oy | 


From the Reaſons of the Law, a Libel in Hieroglypbics, Libelin Him 


lyphics, ' 


is as much a Libel, and as highly puniſhable, as an open 
Invective. If it be really unintelligible to any one, it will 
paſs for Nonſenſe with every one, and as ſuch, meet with 
Impunity : But if there be only a thin Veil, or aukward Diſ- 
guiſe thrown over it, through which thoſe who can ſee and 
obſerve, may perceive the lurking Satyr within; a Court 
of Law will examine it narrowly, and judge of it according to 
the Intention of the Maker, and the Influence it may have upon 
: 7 | C | the 
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endlos the injured party 8 Reputation. As ſcandalous Words, if they 


Words in an un- 


known Tongue, be ſpoken in an unknown Tongue, which none of the Auditors 
if not underſtood, 


not actions, Underſtand, will not bear an Action, becauſe they do no Injury, 
bur if underfovds Danv. Aby. 146. pl. 1, 2. yet, if they are underſtood by the 


they are. 


| So in Libel, By-ſtanders, are actionable. Ibid. 162. pl. 5. Juſt ſo is the 
ol Caſe of Libels : If the World underſtands them to be ſuch, 
Satyr not uni- the Law will make the ſame Conſtruction ; if the Satyr is not 
bel.. univerſally underſtood, the Law will not puniſh it. | 
Rebus or Are From this Ground it appears, that not only an Altegory, b a 
Tel. Nebus or Anagrem, which are ſtill more difficult to be under- 
ſtood, may be a Libel ; and a Court ſhall, notwithſtanding its 
Obſcurity and Perplexity, be allowed to be judge of its Mean- 


ing as well as other Readers. 
Notion, that be 


obo ple L. But it has been often urged in Defence of Libellers, that he 
tel, nates it, apþo applies a Libel makes it. This Notion has given Birth to 
may be Wit, but 

not Law. much Wit, but is quite wide of Law. 


La of Libel Since the chief Cauſe for which the Law fo ſeverely puniſhes R 


vere, becauſe 


— they tend to. all Offences of this Nature, is a direct Tendency of them to a 
reach of pu ick 


Peace, by pro- Breach of public' Peace, by provoking the Parties injured, and 
No lo Re. their Friends and F amilies, to Acts of Revenge, which it would 
wage be impoſſible to reſtrain by the ſevereſt Laws, were there no 

Redreſs from public Juſtice for Injuries of this Kind, which, of 
— B08 others are moſt ſenſibly felt; and ſince the plain Meaning of 
due eto ſuch Scandal, as is expreſſed by Signs or Pictures, is as obvious 


9 why to common Senſe, and as eaſily underſtood by every common 
al Capacity, and altogether as provoking as that which is expreſſed 
by Writing or Printing, why ſhould it not be equally criminal ? 
Hauk. Pl. Cr. 193. Chap. 73. Sect. 3. | 
mhh metre” The Defendant was charged in an 6 with writing a 
50. Libel againſt the Proteſtant Religion and Biſhops, Iamuendo the 
Biſhops of England; he was found guilty; and in arreſt of Judg- 
ment it was offered, that the Biſhops libelled were not Exg l 5 
Biſhops, nor could the Innuends ſupport ſuch Conſtruction; but 
the Court took upon them to underſtand the Libel in that Senſe, 
and over-ruled the Exception. Trinity Term 1. ac. 2. 1685. 

K. B. 3 Mod. 368. The King v. Baxter. 
Aae in „ Only the Words Miniſters were uſed in a Libel, yet by fuitable 


9 Averments in the Information, and Proof Wade of thee to the 

ben, Bosen. Jury, they found thoſe Min 72 to be Miniſters of State to his 
late Majeſty, and the Defendant guilty. Hilary Term 5 Geo. 2. 
3732: K. B. 3 Bac. Abr. 494. The King v. Franklin. | 


"Theſe 
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Theſe are Examples of a Court of Juſtice inſiſting upon its Court inſiſted on 


its Right of un- 
Right of Underſtanding as much as common People. There 8 


was juſt Room, in Baxter's Caſe, for the Defendant's pre- mon Pole. 
| tending that he meant not Proteſtant Biſhops, but Popiſh ; yet 
one muſt eaſily be ſatisfied, that where the Libel was in general 

upon the Proteſtant Religion, that the particular Satyr upon 
Epiſcopacy was not levelled at the Papiſts alone. In ſhort this 

Caſe, though adjudged in a moſt unhappy Reign, is un- 
doubtedly according to Law, and has been often imitated ſince, 

It is obſervable with what Diſcernment the Managers of this Profecution a- 
Proſecution proceeded ; in a Book of Con troverſy as this was, eee 
there was Scope to puniſh the Author for a Schiſmalical Libel, a Scbiſmatical 
new Term of Art which ſome People have fince attempted to © 
bring into Uſe ; but they very wiſely thought the religious Diſ- 
pute unfit for the Cognizance of Lay Heads, and only urged 
againſt the Defendant the Satyr upon the Biſhops, who are, in Biſhops make 
our State, great Officers, and make up a Part of our Conſti- % Center 
tution. 

An Action upon the Caſe was brought for diſperſing a | Paper, 
accuſing a Gentleman, that he ſhould ſay, He could fee no 
| Probability of the Wars ending with France, till the little Gentle- 
inan on the other Side the Water was reſtored to his Right, Innuendo, 
the Prince of Wakes. | 

Holt C. J. The Innuendo will not make an Action upon the Caſe Where the pre- 
for a Libel good, if the Matter precedent is not certain, or im- 3 
porting Scandal, &c. to the Damage of the Party. If a Man is E 
in Treaty with a Woman to marry, and another tells him, ſhe is 
under a Pre- contract, this doth not import a Scandal; but yet Aion will nie 
if it is falſe, an action will lie. In Caſe upon a Libel, it is ſuf- res uti 
ficient if the Matter is reflecting; as to paint a Man playing at no ſandal. See. 
Cudgels with bis Wife. The Court were unanimous, that this 90. 
was certain enough without the Iinuendo. Powell allowed the e 
Books to be Law, that where the precedent Matter is not certain, 
the Innuendo will not help. 11 Med. 99. pl. 7 
The Defendant was indicted, for that he made, compoſed and abe badl 
' writ a ſcandalous Libel, againſt one Lambert a Churchwarden Fw 
and others, wherein were theſe Words, Here is three Coczels in 
this Place (meaning Cuckolds) we now (meaning know) them 
well, he (meaning Lambert) is a Nave (meaning Kuave) he 


cheats and rongs 5 (meaning wrongs). 2 n and is the 
C 2 Cur 
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Cur of a Son of a Whore. The Defendant demurred to this 
Indictment. | 5 1 a4: „ 

And Mr. Fazakerly moved for the Defendant to have it 
quaſhed, becauſe theſe Words are not intelligible, and want a 
Meaning, and therefore are not injurious to the Proſecutor, nor 
indictable. | | 

2 Lord Chief Juſtice Raymond: The preſent Libel is plain to all 
Men, and eafily to be underſtood, and it would be hard that a 
Court of Juſtice muſt not underſtand it is ſpelt badly, when all 
the World beſides make no Scruple to find the Signification of 


the Words; and if Men were not to be puniſhed for ſpeaking of 


theſe Sorts of Words, what an Inundation of Scandal would be 
let in upon us? Ne 1 ä 

And Mr. Juſtice Forteſcue cited the Caſe of the Queen a- 

gainſt Hurt, where the Defendant was ſet in the Pillory for a 

' Libel which had only the firſt and laſt Letter of the Name; for 
the Court there ſaid they would make it Senſe, and here the 

Court gave Judgment for the King. Trinity Term 11 Geo. 

- 1725. K. B. 2 Seſ. Caf. 29. pl. 33. The King v. Edgar, 


— Thus I hope, our Laws ſtand cleared from an Imputation, 
r jo . . * 5 . . 8 
ton which would be much to their Diſparagement if true, viz. that it 


is in the Power of cunning People to make Libels which don't 
come within the Reach of the Law. =? 
What laws are Tn order to intitle Laws to the Name of Good, not only the 
good. Peace and Life, but alſo the Subſtance and Reputation of the Sub- 
| jet muſt be guarded and protected by them. This is a Poſition 
that I believe will be readily agreed to by all Sorts of Men. 
„„ it not then appear a monſtrous Defect in our Laws, that 
they allowed of there ſhould be a certain Stile and Method of Writing, which a 
libelling. ele or malicious Man may uſe at his Pleaſure, and ſo deſtroy his Neigh- 
bour's good Name, without the leaſt Inconvenience to himſelf? 
Good Laws ne- Certainly no good Laws ever gave Sanction to open Robbery, or 
Robbery, clandeſtine Theft; to ſome Men their Reputations are as dear as 
Reputation as their Lives, to moſt as valuable as their Property; why then 
ß. ſhould any kind of Depredation upon them be encouraged ? Nor 
is he more a Thief who plunders his Friend's Fame boldly by 
open Invective, than he who ſlyly and ſecretly endeavours to ſteal. 
it by Allegory, Hint, or Surmiſe. Whoever can think that any 
Indulgence ſhould be ſhewn to the Libeller, who wraps himſelf 
up in Myſtery and Obſcurity, muſt reaſon, as we find in old 
IT | 5 c Authors 
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Authors the Lacedæmonians did, who, by a Law for that Pur- Zawenmian 
poſe, encouraged private Thieving, in Favour of Ingenuity ; and engen. 


vate Thie ving, in 


therefore will imagine, that we ought to favour allegorical Slander Fu ef Inge. 


by Way of Encouragement to Wit. 1 nuit. 
But whatever may be the particular Humour of ſome People, pigenſers cf the 
ſupported by their own feeble Arguments, can caſt no Reflection nA ins” 
upon our own Laws, ſince I think it is reaſonably evident, that ue. 
the Diſpenſers of them were always directed by thoſe two Maxime 
in the Learning before us. | | | 
1. That every Thing in Writing, which imported or implied, 7; That every 
or was generally underſtood to import or imply Reproach or Scan- ting which im- 


ported Reproach - 


dal, to any Perſon or Perſons whatſoever, was a Libel. Ds comp. 
2. And that the Puniſhment of a Libeller was never to be leſ- 2. That the pu- 


niſhment was 


ſened on Account of the Myſtery in his Satyr; but always propor- never to be lef- 


tioned to the Miſchief done, or the Poiſon intended to be con- 8 
i . ; - | | - but always 0 | 
veyed by it | : E portioned ts the 
; : intended Miſ- 
chief, 


CH. A . V. 
| ACTION 8. 


I an Action upon the Caſe for a Libel, the Plaintiff declared After by one 
that he had obtained a Patent to be Gunſmith to His Royal gain another 


tor inſerting an 


Highneſs the Prince of Wales, and that it having been advertiſed Arericemen: 
in one of the public News-Papers, called the Craftſman, that he der 10 hr Bl. 
had the Honour of making for and preſenting to His Royal High- creditin his Way . 
neſs a Gun of two Feet fix Inches long in the Barrel, which 
would carry as far as Guns of a Foot longer in the Barrel, made 
by any other Perſon of that Trade; that it was ſo much approved 

of, that the Plaintiff had the Honour of kiſſing His Royal High- 

neſs's Hand; and that the Defendant falſely and maliciouſly, and 
with an Intent to ſcandalize the Plaintiff in his Art and Profeſtion, 

did 4th January 1741, in the ſaid public Paper publiſh and ad- 
vertiſe of the Plaintiff, concerning his ſaid Art and Profeſſion, 

inter alia to this Purpoſe : © Whereas there was an Account 
lately in the Craftſman, of Mr. Jobn Harman Gunſmith, his 


making Guns of two Feet ſix Inches in Barrel, to exceed any 
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made by Others of a Foot longer (with whom it is ſuppoſed he is 
in Fee) ; this is to adviſe all Gentlemen to be cautious, the faid 


Gunſmith not daring to engage with any other Artiſt in Town, 
nor even did he make any Experiment, but out of a Leather- 


Gun) as any Gentleman may be informed at the Croſs Guns in 


Long-Acre, being the Defendant's Shop, by which the Plaintiff 
loſt ſeveral Cuſtomers to his Damage. After Not guilty pleaded, 


there was a Verdict for Plaintiff, and 501. Damages. 


It was moved in Arreſt of Judgment, that the Advertiſement 


in the News-Paper was no Libel, and that if one Tradeſman will 


pretend to be a greater Artiſt than Others, it is lawful for them 
to ſupport their Credit in the ſame Way; and the Court held, 
that though the Defendant or any other of the Trade might 
counter-advertiſe what was publiſhed of the Plaintiff, v:z. that 
he could do more than any other Man of the Trade, yet that that 
ſhould have been done without any general Reflections on him in 
the Way of his Buſineſs ; that the Defendant hath not contained 


himſelf within theſe Bounds, for that the Advice to a Gentlemen 


Action for a Li- 
bel in the © Peſt 
Boy, concern- 


to be cautious, was a Reflection on his Honeſty, as if he would 
deceive the World by a fictitious Advertiſement, and had a plain 
Tendency to diſcourage People from dealing with him; and the 
Allegation that he would not engage with any other Artiſt in 
Town was ſetting him below the Reſt of his Trade, and calling 
him a Bungler in general Terms, and not relative to the precedent 
Matter; it was charging the Plaintiff with being the laſt of his 
Trade, for the Words, not daring to engage, &c. ſtand indepen- 
dent of the Words next following, v2. nor did he ever make the ſaid 
Experiment, &c. fo that he is charged generally with the Want of 
Skill ; that the Words except out of a Leather Gun, was charging 
him with a Lie, the Word Gun being vulgarly uſed for a Lie, and 
Gunner for a Liar; and that therefore the Words were libellous : 
The Plaintiff had Judgment, the Court being of Opinion that it. 
tended to diſcredit him in his Buſineſs. Eaſter Term 4 Ges. 2. 
1731. 2 Stra. 888, 899. Barnard. K. B. 289, 438. Fitzgih. 
121. fl. 6. 253. fl. 2. 3 Bac. Abr. 491, 492. 4 Bac. Abr. 
494. Harman v. Delany. 5 2 To: 

In an Action for a Libel publiſhed in *© The Poſt Bey, July 30th 
1731. the Declaration ſet forth the Advertiſement to the following 


ing a Chae of Effect. A Warrant of Felony having been iſſued out againſt John 


Felony, 


Lofield of ſuch a Pariſh, this is to give Netice, that wheever ſhall 
apprehend him, fhall receive a Reward of 101, by me Bankcroft, 
| . Motion 


Qnar.s. nin 
Motion in Arreſt of Judgment, for that as the Declaration was 
laid, the Plaintiff could not recover. It was not laid, that the 


Words were ſpoken any ways relating to the Plaintiff, nor one 
Innuendo to ſhew, that they any ways concerned him, and that 


this was neceſſary, Cro. Jac. 126. was cited: That the Declara- 


tion could not be maintained, becauſe it is no where laid in it, 
that the Plaintiff had not ſuch a Warrant iſſued out againſt him. 
That the Words pro Procuration' in Poculis were bad, notwith- 


ſtanding the Anglice, picking a Pocket, and for this Purpoſe was 


cited 2 Keb. Rep. 154. Yelv. 68. It was urged farther, that the 


Action was againſt three jointly, whereas the Actions ought to 


have been ſeveral. 


It was anſwered by the other Side, that if the Word Poculis be 


rejected, it will ſtand thus: Pro Procuration', Anglice, picking 
his Pockets, or reject: the Anglice, and then it will be for pick- 
ing out of Cups, and either Way it will be good; that the Excep- 
tion taken on Account of its not being laid in the Declaration, that 
the Words were related of the Plaintiff, muſt be fatal. But ſtill, 
there would be enough upon the Record, to intitle the Plaintiff 
to his Judgment. There were ſeveral Counts in the Declaration, 
in three of which the Words are laid over various Ways, and 


then the Declaration charges, that the Defendant wilfully and 


maliciouſly intending to charge the Plaintiff with Felony on ſuch 
a Day and Year, Crimen Felom ei impoſuit, and poſtea eodem Die 
& Anno the Defendant took up the Plaintiff and carried him be- 
fore my Lord Mayor, charged him there with the Felony, and: 
my Lord Mayor diſcharged him. The Jury upon this have gi- 
ven a Verdict for the Plaintiff, as to the laſt Counts, and acquit- 
ted the Defendant as to the others; ſo, that, the ſingle Queſtion 


to be offered to the Court, 1s, whother, beſides. the three 
Counts for the Words, there are not two other Counts? And if 


fo, the Plaintiff will be well intitled to his Judgment as to that, 


the Words Crimen Felontee ei impoſuit made one Count, and the 


Words ef poſtea, &c. made the other. The Words e peltec, Se 


contain a Charge of itſelf, which will well ſupport an Action; 


and therefore that may well be conſidered as one Count intirely 
independent of the former. However upon looking upon the 
Poſtea it appeared, that the Jury had expreſly found the Defen- 
dant guilty as to one of the Counts for the Words; and there- 
fore the Judgment ſhould be arreſted, which was accordingly 
done. Eafter Term 5 Ceo. 2. 1732. 2 Barnard. K. B. 40, 124. 

2 Stra. 934. 2 Kel. 213. Pl. 168. Lofield v. ns. 


CEA E. 


Sr Wks. 
JUSTIFICAT I O N. 


T ſeems now ſettled, that no Scandal in writing, is any more 

juſtifiable in a civil Action brought by the Party to vindicate 
the Injury done him, than in an Indictment or Information at 
the Suit of the Crown; for though in Actions for Words, the 
Law through Compaſſion, admits the Truth of the Charge to be 
Ju pleaded as a Juſtification, yet this Tenderneſs of the Law is not 
to be extended to written Scandal, in which the Author acts 
with more Coolneſs; and Deliberation gives the Scandal a more 
durable Stamp, and propagates it wider and further; whereas in 
Words, Men often in an Heat and Paſſion ſay Things which 
they are afterwards aſhamed of, and tho' they ſeem to act with 
Deliberation, yet the Scandal ſooner dies away and is forgotten; 
and therefore from the greater Degree of Miſchief and Malice at- 
tending the one than the other, the Law allows the Party to ju- 
ſtify in an Action for Words, though not for written (a) Scandal; 
from whence it follows, that the only Favour Truth affords in ſuch 
a Caſe is, that it may be ſhewn in Mitigation of Damages in an 
Action, and of the Fine upon an Indictment or an Information, 
Agreed by the Court in an Action upon the Caſe for publiſhing a a 
Libel on Mr. Branley Recorder of Warwick. Michaelmas Term 
8 Geo. 2. 1735. K. B. 3 Bac. Abr. 495. 4 Bac. Abr, 516, 
Stra. 498. The King v. Roberts. | | | 

It ſeems alſo to be clearly agreed, that in an Indictment or 
criminal Proſecution for a Libel, the Party cannot juſtify that the 
Contents thereof are (6) true, or the Perſon upon whom it was 
made had a bad Reputation; fince the greater Appearance there 

is of Truth in any malicious Invective, ſo much the more pro- 
voking it is; for, as my Lord Coꝶe obſerves, in a ſettled State of 
Government the Party grieved ought to complain for every In- 
jury done him, in the ordinary Courſe of Juſtice, and not by any 
means to revenge himſelf by the odious Courſe of Libelling, or 
otherwiſe. 3 Bac. Abr. 495. Hawk. Pl. Cr. 194. B. 1. Chap. 
73. Sect. 6. : „5 55 | 

(a) My Lord Ch. Juſt. Holt was of a different Opinion. 11 Mad. 99. pl. 7, 

() It was ſaid by Sir Edward Coke, that a Libel might be juſtified, if the Con- 
tents of it were true; but denied by Hobart, Heb. 253. | 


C HAP. 


"Cnr: VII. 
Proceedings in a Court of JUSTICE. 


in a Court of 


Courſe of Juſtice will make the Complaint amount to a Li- jadies, 2 Lbel 
bel; for it would be a great Diſcouragement to Suitors to ſubject 
them to public Proſecutions, in reſpect of their Applications to 
a Court of Juſtice ; and the chief Intention of the Law in pro- 
hibiting Perſons to revenge themſelves by Libels, or any other 
private Manner, is to reſtrain them from endeavouring to make 
themſelves their own Judges, and to oblige them to refer the 
Deciſion of their Grievances to thoſe whom the Law has ap- 
pointed to determine them. 3 Bac. Abr. 494. | | 

The printing a Charge of Extortion in his Office, againſt the Printing a 
Vicar General of the Biſhop of L. and delivering it to ſeveral livering it ts 
Members of the Committee of Parliament for the Examination among yg 
of Grievances, is juſtifiable ; but if he had delivered it to others, it . 
had been otherwiſe; and the printing them, which is a publiſh. _ 
ing of them to the Printers and Compoſers, is not ſo great a Pub- 
lication, as to have ſo many Copies tranſcribed by ſeveral Clerks. 

Trinity Term 20 Car. 2. 1668. K. B. Lake v. King. CE 
The Matter being again at the Bar, Keeling and Moreton in- Held not juſtifi 


clined, that the printing was not juſtifiable, and that the Com- paniumene © 
5 5 . — bt ; 5 ſh u ha 
mittee ought not to be informed by printing, or Copies, but fovld bare been 


vivd Voce. Lev. 241. But after in Mich. Term following, Judg - Yece, not by 
ment was given for the Defendant. Lev. 241. S. C. Mod. 58. fin, © 
S. C. but no Judgment. Sid. (a) 414. But adjournatur. Saund. 
131, S. C. and there 133. reports, that after this Caſe had de- 

nded 12 Terms, Judgment was given for the Defendant by 
Hale Ch. J. Twiſden and Raingford upon this Point, viz. that 
it was the Order and Courſe of Proceedings in Parliament to Court to take 
Print and deliver Copies, &c. of which they ought to take judi- ef pallamentary 
cial Notice. 3 Bac. Abr. 498. S. C. cited Hawk. Pl. Cr, 194. Proceedings, 


Chap. 73. Sect. 18. and ſays it ſeems to be holden by ſome, That No want of Ju- 
no want of Juriſdiction in the Court, to which ſuch a Complaint Cn un make 
. | | | ; it a Libel. 
(a) This Book ſays, that by the better Opinion a Perſon cannot juſtify the 
printing any. Papers, which import a Crime in another, to inſtru Counſel, Ec. 


* but it will be a Libel, Sid. 414. pl. 15. 
| 3 : =} ſhall 


| T ſeems to be clearly agreed, that no Proceedings in a regular No 8 


18 Jos Proceedings in a Court of JUSTICE. Cray, * 


ſhall be exhibited; will make it a Libel; becauſe the Miſtake of 

If Proſeeution the Court is not imputable to the Party, but to his Counſel. But 
fl, Se. if it ſhall manifeſtly appear, that a Proſecution is intire falſe, ma- 
licious and an $4 and commenced, not with a Deſign to 

go through with it, but only to expoſe the Defendant's Charac- 

ter, under the Shew of a legal Proceeding, Serjeant Hawkins 

| ſays, he cannot ſee any Reaſon why ſuch a mockery of public 

Juſtice ſhould not rather aggravate the Offence, than make it 

Such Scandal Ceaſe to be one, and make ſuch Scandal a good Ground for an 
— good Groun 7 Indictment at the Suit of the King, as it makes the Malice of 
_—_ their Proceeding a good Foundation of an Action on the Caſe at 
the Suit of the Party, whether the Court had a Juriſdiction of 

| the Cauſe or not. Hawk. Pl. Cr. 194, 195. Chap. 73. Sect. 8. 

Gran? Jury's But it ſeems that no Preſentment by a Grand Jury can amount 
LEP toa Libel; becauſe it would be of the utmoſt ill Conſequence any 
way to diſcourage them from making their Inquiries with that 
Freedom, which is neceſſary for the public Good, by making 

them liable to Proſecutions on account of ſuch Inquiries. Hawk. 

Pl. Cr. Abr. 224. Chap. 73. Sect. 7. but in the Book at Large it 

is Sect. 8, 3 Bac. Abr. 495. 5 >. 

| Difficult to lern The above Caſe of Lake v. King is reported by ſo many, and 
we, ſo differently, that it is with Difficulty we learn, that it was ad- 
judged for the Defendant, and that the Publication of the Peti- 

Law of it of no tion Was held lawful ; but it imports us little to know the Law of 
great import: it, becauſe one may venture to ſay it will never come into Prac- 
: tice again. The Reader will find, in examining the ſeveral Re- 
| Juriſdiftion of ports of this Caſe, that the Juriſdiction of the Houſe of Commons 
the Reuſe of Was called ſomewhat in Queſtion, and Arguments were made in 
in Queſtion, Favour of the Plaintiff, from the Complaint being made to a 
Court that had not Power to redreſs it. But a Stop has been 

put to all ſuch Proceedings for the future, by the Interpoſition 


All Petitions to Of the Commons: They reſolved that all Petitions to them were 


re- Jau ful, or at leaſt only puniſhable by themſelves, by the Vote 
| Caſeof Kmp Of the gth of February 8 M. 3. in the Caſe of Kemp v. Gee, in 
TOs which Gee is voted guilty of a Breach of Privilege, in ſuing 


Kemp and others for a Libel, which ſuppoſed Libel was contained 

in a Petition by them . preſented to the Houſe for Redreſs of 
Grievances. See Lord Ch. Juſt. Holt's excellent Argument in 

Ally v. hi. the famous Caſe of Aſhby v. White, it is verbatim in that Judge's - 
Life lately publiſhed, Fol. 72 to 88. 5 | 
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CAA. VIII. 
DISPOSAL of LIBE LS. 


[ F one finds a Libel againſt a private Man, he may either burn Libel awinta 


private Man may 


it, or deliver it to a Magiſtrate immediately; but if it con- be burnt or deli- 
cerns a Magiſtrate, or other public Perſon, he ought immediately e. 
to deliver it to a Magiſtrate, that the Author may be found out. 
15 Vin. Abr. 88. pl. 3. 3 Bac. Abr. 499, © | 

But it has been ſince ſaid, that the not delivering it to a Magi- 
ſtrate was only puniſhable in the Star-Chaniber, and that the 
bare having a Libel in one's Poſſeſſion was no Offence. Vent. ; 
31. But by latter Reſolutions, it is ſaid to be Evidence of his The bare Potter- 
being Author or Publiſher, for though he never publiſhes it, yet xvidence of be- 


his having it in Readineſs for that Purpoſe, if any Occaſion ſhould ab 
happen, is highly criminal, and tho' he might deſign to keep | 
it private, yet after his Death it might fall into ſuch Hands as 
might be injurious to the Government, and therefore Men ought 
not to be allowed to have ſuch evil Inſtruments in their keep- 
ing, c. Trinity Term 9 Wil. & Mar. 1698. K. B. Carth. 
409, 410. 12 Mod. 220, Lord Raym. 417. The King v. Bear. 


_ Cnap. IX. 
nn 0 n 
II has been already obſerved, that a Libel may be expreſſed Libellen muft be 


not only by Printing or Writing, but alſo by Signs or Pic- Ge 

tures ; but it ſeems that ſome of thoſe Ways are eſſentially neceſ- Faller. 

fary ; and it is laid down in Lamb's Caſe, g Co. 59. Mo. 813. pl. 

1100. that every Perſon convicted of a Libel muſt be the Con- 

triver, Procurer, or Publiſher thereof. 3 Bac. Abr. 496. 

It hath been ſtrongly urged, that he who writes a Libel, dic- 

tated by another, is not guilty of the compoſing and making 

thereof, becauſe it appears that another is the Author or Contri- 

ver; but herein the Court held, that the writing being the eſſen- 

tial Part of a Libel, the reducing it into writing, in the firſt In- 
„ 9 2 ED ſtance, 
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ſtance, was a making, and differed from a tranſcribing; and 
according to the Report of this Caſe, in 5 Mod. 163 to 167. it 

If one diate Was held, that if one (a) dictates and another writes, both are 
Men Libe, guilty of making it, for he ſhews his Approbation of what he 


writes à Libel, 


both are guilty writes. So if one repeats, another writes a Libel, and a third 


e approves what is written, they are all Makers of it, as all who 
concur and aſſent to the doing of an unlawful Act are guilty. 
Murderinga See Ld. Raym. 418. and murdering a Man's Reputation by a Li- 
eee bel, may be compared to murdering a Man's Perſon, in which 
murdering bis all who are preſent and encourage the Act are guilty, though the 
| Wound was given by one only. Hilary Term 7 Wil. 3. 1701. 
. K. B. 5 Mod. 167. Comb. 359. The King v. Pain. 5 
When a Libel! It is ſaid by Holt Ch. J. that when a Libel appears under a 
Mow Hans: Man's Hand-writing, and no other Author is known, he is taken 
writing, he's in the Manner, and it turns the Proof upon him; and if he can- 


Manner. not produce the Compoſer, it is hard to find that he is not the 


very Man. Ld. Raym. 417. 2 Salk. 419. 12 Mod. 220, 221. 
Finding a Man And it is faid to have been reſolved by the Court, that in Li- 


guilty of writing 


» Libel only, i bels making is the genus, compoſing or contriving is one Species, 


Sem. writing a ſecond Species, and procuring it to be written a third 


s Species: And finding a Man guilty of writing only, is finding 
him guilty of one Species of (5) making. 2 Salk. 419. Lord 
Raym. 418. 12 Mod. 220. | | Oh | 

Clerkwho But yet in ſome Caſes, the writing of a Libel may be a lawful 


ment, Student Or innocent Act, as by the Clerk that draws the Indictment, or 
or Reporter who 


takes Notes, by a Student or Reporter, who takes Notes of it, becauſe it is 
lawful wee not done ad Infamiam of the Party; but abſtractedly conſidered, 
Copying a Libel the writing a Copy of a Libel is writing a Libel, becauſe ſuch 
„ng l. Copy contains all Things neceſſary to the Conſtitution of a Libel, 
vig. the ſcandalous Matter, and the Writing; and it has the ſame 
pernicious Conſequence, for it perpetuates the Memory of the 
Thing, and ſome Time or other comes to be publiſhed. Lord 


Raym. 4.16, 417. 2 Salk, 418, 12 Mod. 220. Comb. 359. 


(a) But in Carth. 406, it is ſaid, that he who dictated cannot be indicted for 
this Libel, becauſe he did not write it, and that therefore if the Writer could not, 
the Crime would go unpuniſhed. | | PEE 

(6) Mr. Juftice Rokeby ſaid, if A. invents the Matter, B. makes Rhime of it, 
and C. writes it, every one, in common Underſtanding, may be diſtinguiſhed by 
ſome ſpecial Term, as A. the Inventor, B. the Poet, C. the Writer, though the 
Law denominates them all Makers, Lord Raym. 418. x : 


The 


_ 


Crap, 9. A UT H 0 „ . 21 
The moſt nojerial Point ſettled by theſe two Caſes, 1s, that "ev ok 


unleſs Author 


Writing being the Eſſence of a Libel, the Perſon - who ap- vale Au 

ars to have once written a Libel ſhall be conſidered as the 
Maker of it, if no other be produced as the Author. Lord The bare Poſſſ- 
Chief Juſtice Holt held, that whoever had a Libel found upon dermederiminal, 
him, was to ſtand in the Place of, and be conſidered as the 
Maker, until he produced another; for if he was not the Maker, 
he ought to have diſpoſed of the Libel as the Law directs, and 
the Omiſſion of his Duty ſhall be taken for a Preſumption of his 

Guilt, | 
The writing againſt the known Laws is held to be criminal, Writing gin 
4 Read. Stat. Law 155. for the Laws are the only Means to pre- ml. 
ſerve the Peace and Order of every Government, and therefore 
whatever expoſes them, prevents the Peace and Order of the Go- 
vernment to be kept. Barnard. K. B. 163. PFitzgib. 65, Ventr. 


293. 3 Keb. Rep. 607. pl. 53. 2 N Abr. os pl. 2. 


„ XL 
PUBLICATION, 


"F. HE reading of a Libel in the Preſence of another, with- Reading 4 Libel, 
out knowing it before to be a Libel, or the Laughing at S. no Publica 


2 Libel read by another, or the ſaying that ſuch a Libel is made 
of J. S. whether ſpoken with or without Malice, amounts not 


| to a Publication of it. 3 Bac. Abr. 497. 
| Alſo it is held, that he who repeats Part of a Libel i in Merri- Repeating a Li 


bel in Merri- 


ment, without any Malice or Purpoſe of Defamation, is no way ment no ways 
2 puniſhable. Mo. 627, But Serjeant Hawkins ſays, that the te dent 
Reaſonableneſs of this Opinion may juſtly be queſtioned, for Hewtin makes 
that Jefts of this Kind are not to be endured, and the Injury to 
the Reputation of the Party grieved, is no way leſſened by the 
Merriment of him who makes ſo light of it. Hawk, Pl. C.. 


196. Chap. 73. Sec. 14. 
But it ſeems to be agreed, if he who hath. either read « Libel Leading _ 
himſelf, or hath heard it read by another, do afterwards mali- ſhewing 8 Libel 
ciouſly read or repeat any Part of it in the Preſence of others, or | 


lend or ſhew it to another, he is guilty of an — Publica- 


tion of it, 3 Bac, Abr. 497. | 
| | Writing 
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Copying a Libel, Writing the Copy of a Libel is not a Publication thereof; ſo 
of it, faid by Holt Ch. Juſt. and that writing the original Libel itſelf is 
the ſame; and if a Publication of it has been proved, it is Evi- 
dence that the Publication was by him who had it in his Cuſtody. 


12 Mod. 220, Lord Raym. 416. 2 Salk. 418. 
Having Copyof The finding two or three Copies of a Libel in a Perſon's 


Libel without 
diſcowſng of it, Chamber, without diſcourſing of it, or delivering of it out, is no 


or delivering it Publication. 12 Vin. Abr. 228. pl. 1. 


no Publication. 


ExpoſingCopy of It has been often adjudged, that the expoſing a Copy. of a Let- 


Laer, ih pab- ter ſent to another Perſon, which contains ſcandalous Matter, is 


liming aLibl. publiſhing a Libel ; but I don't remember to have read, that the 


Though the Re- Receiver of a Letter is reſtrained from publiſhing or ſhewing it, 
frames If it be directed to him; tho' ſeveral Circumſtances and Acci- 


ter not reflrained 1 
. from ſhewing it» dents may happen to make ſuch ſhewing and publiſhing very 


yet Quære, whe- 
ther under ome ſcandalous to the Writer, and then it would ſeem that he might 


particular dr. have an Action, if he old lay it to his — Aua re de 


cumſtances an 


As works loc. See Chap. 2. 


not lie? 


CAA r. XI. 
PRINTERS. 


Printing a Libel (2) FYRINTING a | Libel is publiſhing i 4 Read. Stat. 
e Law 155. and if a Man is not able to give Account 
3 how he came by it, it makes him the Printer, and of conſe- 
ee quence the Publiſher: So the Delivery by a Printer to S. is a 
— Publication by the Printer, and the Receiver is an Actor in that 
—— Publication, if he does not forthwith carry it to a Magiſtrate: 
Walkie It. 2 libellous Paper be found in a Man's Cuſtody, (as upon a 
lebe Shop, of Shelf in one's Houſe or Shop, which was S.'s Caſe) it ſhall be 


- ſeller's Shop, or 


Einf. C. thought he printed it, unleſs he can give a good Account how he 


fody, he will be came by it, to excuſe himſelf. By Par ber Ch. Juſt. . 'y Vaca- 
ter, unleſs good 


e 0 (a) But it hath been held, that the bare printing of a Petition to a Sanne 
; of Parliament, (whi ch would be a Libel azainſt the Party complained of, if it 

were made for any other Purpoſe than as a Complaint in a Courſe of Juſtice, ) 

and delivering Copies thereof to the Members of the Committee, ſhall rt be 

looked upon as the Publication of a Libel, in as much as it is juſtified by the Or- 

der and Courſe of Proceedings in Parliament, whereof the King's Courts will take 


judicial Notice, 3 Bac. Abr. 498. 
tion 
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tion 3 Geo. 1717. at Guildhall Sittings K. B. 12 Fen. Apr 2296 
pl. 5. The King v. Strahan. | 1 
To which is added, that §. was a Bookſeller, and it could 

not be ſuppoſed but he had theſe Papers by Way of Trade; too 
foreign to ſuppoſe any one left them in his Shop. And whereas 
another Libel was found in his Pocket, it could not be ſuppoſed 
but that it was concealed there for a private Sale, no one taking 
upon him to ſell ſuch Things in public, and S. being informed 
againſt for publiſhing theſe Libels, he was found Guilty, Bid. 

If a Printer compoſe a Libel againſt a private Perſon not in Prinins « Sing 


Authority, he may be indicted and puniſhed for it; and ſo he has Worwre- 
may who prints a Libel againſt a Magiſtrate, much more one Gonenmest, or 
who does it againſt the King and State. Nor can the Defen- © private Perle, 
dant excuſe himſelf by ſaying they were dying Speeches, or the 
Words of dying Men; for if a Man would be as wicked at his 
Death as he had been in his Life, and juſtify his Villany, he 
who publiſhes it is puniſhable: As where a Highwayman ſhall 
at the Gallows arraign the Juſtice of the Law, and of the Judges 
who condemned him, he who publiſhes this ſhall not go unpu- 

niſhed. 4 Read, Stat. Law 154. | 
Do (a) Excuſe for the printing or publiſhing a Libel, to ſay n 
he did it in the Way of Trade, without Malice or ill Deſign 2 
gainſt the Government, or to maintain his Family. A Thief 
might as v ſay, he ſtole to maintain his Wife and Children. 
Stat. Tri. 9 

Reſolved 5 all the * that where Perſons write, print, Pamphlets may 
or ſell any Pamphlet, ſcandalizing the Public, or private Perſons, oo oy ops 
ſuch Books might be ſeized, and the Perſons puniſhed by Law; _.. 
and that all Perſons expoſing Books to Sale reflecting on the Go- 
vernment, might be puniſhed; and farther, that all' Writers of writers of falſe | 
News, tho' not ſcandalous, ſeditious, or reflecting on the Go- n. 
vernment, if they wrote falſe News, were indictable and puniſh- 

able. 4 Read. Stat. Law 1 54. | 
This was an Intormation, tried before the Chief Juſtice Ray- What hull be 
mond, at the Sittings in London, which charged the Defen- . 


dant with printing and publiſhing an infamous Libel called 


(a ) But till, where a Man appears to be well affected to the Government, and 
that it was a meie Overſight, he is ſeldom dealt with rigorouſly; eſpecially if he 
declares who was his Author, See — Midaleton's Cale, Crap. 26. 


* Mitt + 


Two Exceptions 


nnn 


24. | 
« Mit's ety © Miſt's Weekly Journal, wherein the King's Title to the 
wherein the Crown was openly ſtruck at, his Legitimacy called in Queſtion, | 


NE wn ans and the Perſons of ſeveral of the Royal Family ſcandalouſly tra- 


his Legtimacy duced under borrowed Names; by repreſenting King George the 
were called in : 4 N 4 . 
Queſtion. Firſt, under the Name of Merewits, the late King under that of 
Royal Family Eſreſt, the Queen under that of Sultana; and at the ſame time 
traduced under 3 A . 
borrowedNames. drawing a beautiful Character of the Pretender in the Name of 


Agger af 4 the young Soph, and ſetting forth the Tyranny and Subjection all 


Pretender. Engliſben lay under, by repreſenting us under the Name of the 
Fllen, Perfians, The Charge againſt the Defendant was for maliciouſſy 


. Engliſhmen. 


Vefendant cha- and traiterouſly printing of one of theſe Papers in particular; but 
pea as Frivvere, . the Evidence produced was, that he acted merely as a Servant to 


Evidence that he 


| actedasServant the Printer, and his Buſineſs was only to clap down the Preſs ; 


d the Printer, . . . 
whoſe Buſnes and few or no Circumſtances were offered of his knowing the 


Joan the mint import of the Paper, or being conſcious of doing any thing ille- 
dus Press gal. Upon which Serjeant Hawkins took two Exceptions in his 
raken, Argument for the Defendant ; one, that this Paper ought by no 
ren the Ko means to be thought a Libel upon the Royal Family; becauſe 
Family, the Characters that are here drawn, are by no means agreeable to 
the Perſons ſuppoſed to be repreſented ; but if any thing relating 
to them, intirely oppoſite to what each are known to deſerve : 
24, That the The other, that the Evidence againſt the Defendant by no means 
hor come upto COMES up to the Charge; for the Fact is charged to be attended 


not come up to 


the Char With a malicious and traiterous Deſign, whereas nothing comes 


out upon the Proof, but that it was done through Ignorance, and 
r Objection in Obedience to his Maſter's Authority. But the Attorney (a) 
altere. General anſwered to the firſt of theſe Objections, that it lies upon 
the Counſel for the King only to ſhew, that this Conſtruction, 
General Accey- Which they have put upon the Paper, is ſuch, as the Generality 
cation of Werde. of Readers muſt take it in, according to the obvious and natural 
Senſe of it; and if upon the hearing of the Paper read the Jury 
are of that Opinion, they are bound in their Conſciences to find 


| | x4 Objection the Defendant guilty. And to the other, the Solicitor (5) General 


eee, obſerved, that if they could have given Evidence of expreſs Ma- 
Treaſon, lice, this Fact would have been Treaſon within the Statute of 
6 Ann. c. 7. but as it is, the Charge is only for printing and pub- 


(a) Sir Philip Yorke, afterwards Lord Chief Juſtice of X. B. Lord Chancellor, 
and Earl of Hardwicke, Barons, &c, at End of Bunt”. Whitw, Lift. 167. 2 Lord 
| Raym. 1331. Stra. 578, Whitw. Lift. 129. 2 Stra. 953. Whitw. Liſt. 135. 
2 Stra. 1071, 2 Kel. 134. Andr. 1. Ath, Rep. 1, 4 Col. Peer. Eng. 281, 
(6) Sir Clement Wearg, 2 Lord Raym, 1331, Stra. 578, Mino. Lift, 16, 


Barons, &c.at the End of Bunt. 


 liſhing 


Defendant obſerved further, that no Evidence was offered of a 


Dm. it, FF K 8. "> 
liſhing a ſeditious Libel, and conſequently the Circumſtances of 
Malice are intirely immaterial. The Chief Juſtice accordingly 
agreed the Law to be ſo; and the Jury found the Defendant | 
guilty. Hilary Term 2 Geo, 2. 1729. Barnard. K. B. 304. 
The King v. Clerk. 

This was an Information of the ſame Sort with the former. n 


Perſon an Iufer - 


The Evidence againſt the Defendant was, that there were two mation for ul. 

Servants of Mr. Miſt, whoſe Buſineſs it was to put the Letters in 3 15 

order for Readineſs to print them off, that the Defendant was 

one of them, and that this Work was called compoſing for the Compoſt of 

Preſs ; the Defendant and the other accordingly compoſed toge- ** 
ther the printing of this Piece of Perſian Hiſtory, and one took 

one Column of it downwards, and the other, the other of it. 

Upon this Evidence Serjeant Hawkins objected, that whatever objeaion.. 

Interpretation the whole of this Paper might receive taken toge- 

ther, yet taken ſeparately according to the Shares, which theſe 

two Perſons had in it, the Part which the Defendant compoſed, 

could by no means receive ſuch a Conſtruction, and therefore he 
neceſſarily muſt be acquitted. Mr. Ketleby too took another Ob- 

jection, that the Defendant was charged, quod Libellum impreſſit Charge not fup- 
S publicavit & imprimi & publicari cauſavit, whereas by the rock eggs 

Evidence on the Part of the Crown it appeared, that the Compo- Cempovng not 

ſing was only previouſly neceſſary to the preſſing off, and conſes 

quently as the Nefendant was only proved to have compoſed, he 

could not be found guilty of preſſing off, which according to the 

general Notion of the Word, carried with it the ſame Idea 

as Printing, and therefore he ſaid, the Information had not 

charged the Defendant with a proper Fact. The Counſel for the No Evidence of 

Publication of this Libel, and therefore clearly as to that Part he 

_ ought to be acquitted, And befides, they ſaid, the Information Two diane 

charged two Offences in diſtinct and „ Parts of i it, one of 3 
rinting this particular Libel in bc verba; the other of printing en. 

2 Libel generally; and therefore as to the laſt Charge, as no Evi- 

dence was given of two Offences, the Jury ought at leaſt to ac- 

quit the Defendant, To the firſt Objection the (a) Attorney an- — 

ſwered, that this pretended Hiſtory was a Thing intire, one Part“. 

had a Dependence upon the other, and therefore he that is guilty 

of any one Part, muſt be guilty of the Whole. To the ſecond Fritence, th 


inſufficient 


he ſaid, he would agree, that if this was a civil Suit, an Action in « civilSui, 
yet ſufficient ina 


brought againſt the Defendant for printing without Authority, in Proſe. 


00 Sir Philip Yorke, See fol, 24. in Notes, * eution, | 
5 to 
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. 


2 ů ů—— 22 — 


— ͤ . ——5ð —— 
\ s 


hee oo een 


Compoſing is 


26 „ TTT. CHAP. 11. 
to the Damage of a particular Perſon, the Evidence given here 
would not make the Defendant anſwerable; for he would have 

appeared to have acted merely as a Servant; and therefore 
as he had aſſiſted in one Branch only of printing, and not in the 
Whole, he could not be ſubject to ſuch an Action; but the pre- 
ſent Caſe, he ſaid, was in a Matter of a criminal Nature, where 
an Acceſſary i in Part is Principal in the Whole; and therefore as 
the Defendant aſſiſted in the compoſing, which was a Circum- 
ſtance eſſentially neceſſary to there being any printing, he by that 
Act evidently made himſelf concerned in the Whole; beſides, 
he ſaid too, compoſing was taking a Copy of a Libel in Types . 
publiing. and Figures, and that would make the Defendant a Publiſher ; 

Copying a Libel for it has often been determined, that the taking of a Copy of 4 | 

publiſhiogit. Libel was an Act of Publication: And this, he faid, gave an An- 

Iaformations be- {wer to the third Objection. And to the laſt he obſerved, that - 

ar ce, ner laying Informations in this Way was begun in the Lord Chief 

Jon Lord Ch. Juſtice Holt's Time, and it was done out of Caution, for fear 

Time, they ſhould not ſucceed in the particular Laying of the Fact. 
The Chief Juſtice agreed with the Attorney in all but the Act 
of Publication ; but that was merely a Circumſtance of printing ; 

Defendant ae- And accordingly directed the Jury to acquit the Defendant as to 

Pableadon dat the Publication; but if they believed the Evidence, to find him 

found geiley guilty of the Printing, and the Jury did fo. Hilary Term 

priating, 
3 Geo. 2. 1730. Barnard. K. B. 305. EN Knell. 


Ca 6's. XII. 
BOOKSELLERS and HAWK ERS. 


 - Bookſclleror I T is ſaid, that if Bookſellers or Hawkers publiſh or ell Libels, 
--.. non 2: though they know not the Contents of them, yet they are 


able, though 


| they know not puniſhable ; the public Peace being to be more regarded than a 


the Contents of 


the Libel they private Intereſt. Mocd's Inſt. 44 5. B. 3. Chap. 3 


— An Information was moved for _—_ uh Defendant, for 


ſelling and publiſhing a Libel againſt « one Chambers; and it was 
inſiſted upon, for the Defendant, that ſhe was ſick, and that her 
Servant took the Libel into the * without her Know- 


ledge. | PEE + 
E 3 „„ But 


CAP. 12, BOOKSELLERS and HAWK ERS. 257: 
But by the Court: This is no Excuſe, for a Maſter ſhall an- Matter half an- 
ſwer for his Servant, and the Law preſumes him to be acquain- cs 
ted with what his Servant does, 
Mr, Juſtice Forteſcue ſaid, that it had been ruled, that the 1 
finding a Libel on a Bookſeller s Shelf was a Publication of it by Libel foond on 


the Bookſeller. . 
And Lord Chief Juſtice Raymond ſaid, it had been ruled, that Bookſeller is an- 


ſwerable for a 


where a Maſter living out of Town, and his Trade is carried ON Libel fold in hie 
by his Servant, the Maſter ſhall be chargeable with his Servant's Ser by bis Ser- | 
publiſhing a Libel in his Abſence. Hilary Term 10 Geo. 1724, fene. 
K. B. 2 Seſ. Caſ. 33. pl. 38. The King v. Dod. | 
It ſeems to be agreed; that not only he who publiſhes a Libel He who procures 
himſelf, but alſo he who procures another to do it, is guilty of «faLibel, equal- 
the Publication; and it is held not to be material, whether he epa er 
who diſperſes a Libel knew any thing of the Contents or Effects Se ov 
of it, or not, for that nothing would be more eaſy than to pub- © 
liſh the moſt virulent Papers with the greateſt Security, if the 
concealing the Purport of them from an illiterate Publiſher would 
make him ſafe in diſperſing them. 3 Bac. Abr. 497. 
And on this Foundation it hath been conſtantly ruled of late, A Libel fold ina 
that the buying of a Book or Paper, containing libellous Matter, by the Servant 


of the Owner of 


in a Bookſeller's Shop, is ſufficient Evidence to charge the Ma- the Shop, foe 
ſter with the Publication, although it does not appear, that he h. Ve and on | 
knew of any ſuch Books being there, or what the Contents there- Owner knowing 
of were; and it will not be preſumed that it was brought and Tie! Jer cp 
ſold there by a Stranger, but the Maſter muſt, if he ſuggeſts far Pub- 
any thing of this kind in Excuſe, prove it. 80 ruled on Evi- | 
dence at Guilaball by Raymond Ch. Juſt. Hilary Term 2 Geo. 2. 
1729. 3 Bac. Abr, 497. The King v. Nut. 

The Defendant was indicted for being Publiſher of a treaſon- 
able Libel, But the Evidence againſt her was only, that ſhe kept 
a Pamphlet Shop, and that there the Libel was fold; but no 
Evidence was offered to prove her knowing of its being bought i in 
or ſold out; nay, ſhe proved, that her Houſe where ſhe lived 
was a Mile from off the Shop, and that ſhe had been Bed-ridden 
there for a long Time; ſo that the Preſumption was on the other 
Hand, that ſhe really knew nothing of it. Upon which, Mr. 
| Kettleby ſaid, he hoped upon this Evidence that the Defendant 
muſt be acquitted ; for tho' indeed the Act of a Servant may 
charge a Miſtreſs in a civil Suit, it was by no means reaſonable 


it ſhould charge her in a criminal f roſecution, He obſerved too, 
E 2 | that 
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that that Rule could certainly not hold in all Caſes, that all thoſe 
through whoſe Hands a Libel goes, are Publiſhers of it, if they 
do not diſcover it; for a Poſt-Boy that carries a Libel in the 
common Packet, can certainly not be puniſhable, as aſſiſting to 
the Crime. The Chief Juſtice ſaid, that the Caſe of the Poſt- 
Boy was not at-preſent in Queſtion, and therefore there was no 

Maſter anſwer. Occaſion to ſay any thing to it. But he obſerved, that if a Ser- 
dane cis vant Carries a Libel for his Maſter, he certainly is anſwerable for 
a Libel, what he does, though he cannot ſo much as write or read. But 
3 however the preſent Caſe, the Chief Juſtice ſaid, has been ex- 
Maderof a Shop preſly determined, that the Maſter of a Shop is anſwerable for 
all Bock, e Whatever Books are ſold there. However, the Jury thought it a 
5 hard Caſe; and therefore refuſed to do any thing elſe, than find 
5 the Circumſtances ſpecially, that were given in Evidence before 
them. But the Attorney (a) General ſaid, that theſe Circumſtances 
were only Matters proper to induce the Jury to find the Defen- 
dant guilty of a Publication, and not ſuitable to a ſpecial Verdict; 
for they are only Evidences of a Fact. And therefore he pro- 
poſed to the Jury, that they ſhould give a general Verdict, and 
that the Defendant's Counſel ſhould make a Bill of Exceptions to 
the Directions the Court gave to find the Defendant Guilty. But 

Mr. Kettleby ſaid, that it has been doubted upon theſe Words in 

Stat. Meſim. 2. 13 Edw. 1. c. 31. proponat Billam Exceptionts, 

whether The King is within the Benefit of the Act, it being un- 

' worthy of him to propoſe a Bill; but at leaſt he ſaid, it was not 
ſo proper a Method as the other. But the Court ſaid, that though 
this has been doubted, yet in Miſdemeanors it has been allowed, 
and is frequent in the Exchequer upon penal Statutes. But how- 
ever, the Jury were unwilling to do any thing more, than what 
they had declared before; and therefore, as it was ſomething of 

a hard Caſe too upon the Defendant, the Attorney General con- 

ſented to withdraw a Juror. Hilary Term 2 Geo. 2. 1729. Bar- 

nard. K. B. 306. Fitzgib. 47. The King v. Nutt. | 


| &) Sir Philip Yorke, See fol. 24. in Notes. 
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| 5 1 xIll. 
SECRETARY of STATE 


HE Defendant was a Printer, and was committed in the Whether a $e- 
Vacation by a Secretary of State, and on an Habeas Corpus 3 85 
3 before Chief Juſtice Parker at his Chambers, he was fn 
brought before the Chief Juſtice, and entered into a Recogni- Oath? Ge. 
AZance to appear the firſt Day of the Term. | 
On that Day he appeared in the King's Bench, "nd moved to 
be diſcharged, taking ſeveral Exceptions to the Commitment. 
The Warrant appeared to be, to authorize a Meſſenger forth- 
with to make ſtrict Search for Derby the Printer, and to ſeize . 
and ſecure him for publiſhing and vending a ſcandalous and ſedi- 
tious Libel called © The Obſervator Ne 74.” and to bring him in 
ſafe Cuſtody before me to examine the Premiſes, and to be far- 
ther dealt with according to Law. 
Firſt Exception was, that for a Libel a Secretary of State could u Bxeptien; 


that no Com- 


not commit; but the Power of a Secretary of State to commit for mitmentougbbt 


era, 2 8 


Treaſon or F elony, was agreed to, and that a Meſſenger was a pro- 1 fl Pogg. 
per Officer; both Points being adjudged in the Caſe of The Queen mem, &. 
v. Kendal and Roe. Comb. 343. Holt 144. pl. 1. 12 Mod. 82. | 
Skin. 596. pl. 9. Lord Raym. 65. Salk. 347. pl. 1. 5 Med. 70. 
2 Barnard. K. B. 346, 347, 348. 2 Kel. 162. S. P. becauſe it 

was no Offence on which a Commitment might by Law be, till 
Indictment or Preſentment; that this was an Inhibition againſt 
all Bail, and that Commitments were Puniſhments only after 
i Conviction, and not before; and without Hearing and without 

Oath to be ſeized and ſecured, is hard. That 25 Ed. 3. c. 4. 
ſays, no Man ought to be impriſoned but by Preſentment, in- 
dictment, or by Proceſs of Law; and that laſtly, the Defendant n 
offered the Meſſenger o, ooo l. Bail (a), but it was refuſed, ſay- e 


ing he had Orders to bring him in Cuſtody. 


(a) The Defendant was 3 by a Secretary of State? $ Wim for wri- 
ting a ſeditious Libel, intituled The North Briton N“ 45,” the Court of Com- 


mon Pleas diſcharged him without Bail, he being a Member of Parliament, 


MISS. . Term 3 Geo. 3. 1763 C. P. The King v. au TI Eſquire, 


Second 
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2 Exceptionz Second Exception: Here is no particular Offence ſet out, it is 
— only ſaid in general Terms, for a Lihel called ©* The Obſervator, 
8 N74.“ In High Treaſon, it is no Eſcape if the Cauſe of 
Commitment do not appear in the Warrant. 3 Car. 1. is the 
Foundation of the Bill of Rights; Miniſters of State ſheltered 
themſelves by urging it was per Mandatum Domini Regis; this 
falls ſhort of that, for here is no Colour at all; the Paper is com- 
mendable, it is a Tranſlation of Tacitus, where he talks of an 
| angry addle-headed Projector: Mente turbidd is the Expreſſion. 
34 Exception; Third Exception: That the Concluſion is naught, becauſe 
that the e here is no Time fixed, when he is to be brought before the Se- 
cretary ; ſo the Time being indefinite, it is a Commitment during 
Pleaſure. | We SE 
aim Exception; Fourth Exception: That he is to be brought before him to be 


that he ought 


dot to be com examined; ſo that a Secretary's Office is to be turned into a 


petle to $£- Court of Inquiſition, where he is to be compelled to make Con- 
feſſion. | FE Es 
Then the Counſel for the Priſoner offered Affidavits, but the. 
| Court rejected them. WES | | 
Anſwer tothe In Anſwer to the Objections, it was ſaid by the (a) Attorney and 
„ Solicitor (3) General, that if theſe Objections prevailed, it would 
This Warrant make an End of all Warrants of Juſtices of Peace; and that this 
not + Conmit- Warrant was not a Commitment, but only what was neceſſary in 


There ought to Order to his being examined; and that a Juſtice might order to 


be a reaſonable 


Time for Exami- have him kept a reaſonable Time to be examined: That by the 
—_— Act of Spreaders of falſe News, he may be detained till he diſ- 
covers the Author ; that a Warrant was only to notify the Crime 
in general; nor was there ever any ſuch Thing as a Time fixed 
nk oe in any Warrant whatever to come before a Magiſtrate, It was 
the Commit ſaid alſo, that he could not now take Exception to the Commit- 
tung inen Re. ment, becauſe he had entered into a Recognizance to appear; fo 
cognizance. that he had acquieſced, and had got his Liberty by it; and it 
was alſo inſiſted, that were he never ſo innocent he could not be 
diſcharged the firſt Day of the Term, for that the conſtant Prac- 


tice of the Court was otherwiſe ; the true Queſtion here is only, 


(a) Sir James Mountague, 2 R. Raym. 1261. Whitw, Lift. 167. afterwards a 
Baron, and IL. C. Baron of the Exchequer, 2 R. Raym. 1319. Bunk, 110, 
Ilhitw. Lift. 156, 162. L. C. J. Halt's Life, 98. in Notes. „ 

(% Robert Eyre. Whitw. Lit. 169. Burn. Hiſt, O. T. 538. afterwards a 

udge of the King's Bench. 2 R. Raym. 1309. Whitw. Lift, 144, and L. C. 
aron of the Exchequer. Bun#. 138. 2 K. Raym, 1331. Mbitio. Liſt, 156, 
L. C. J. C. P. Bunb. 197. Whitw. Lift, 146. „ | 


whether 


ChAP. 13, SECRETARY of STAT E. N 
whether a Secretary of State cannot ſend for an Offender to exa- ä — Fae 
mine him, which ſurely he may; ſuppoſe this were a Libel, is {ad fora. ot. 
there any other Method in the World to fetch the Party before we hac 
him but this? And as to Bail being offered and refuſed, that can ge I 
be no Objection, becauſe a Meſſenger cannot take Bail, having 
no Authority ſo to do, if it were offered. It is agreed a Secre- If a Secretary 
tary of State may ſend for a Perſon to examine him for High mr. 
| Treaſon, why not for a Miſdemeanor ? The Reaſon is the ſame, eie, &* 


The Meaning why the Species of Crime is ſet forth in the War- ofeace ſetout, 
rant, is, that it may rp the Juſtice and Magiſtrate has Juriſ- eee 


diction. | 
Chief Juſtice Parker : The Defendant cannot be diſcharged, Parker Lord Ch, 


Joſt, The War⸗ 


and the Warrant is good and legal. Suppoſe there be an Infor- ur , Kea. 
mation to a Juſtice of Peace that one is a Felon, may not he ſend 
a Warrant to have him come before him? If the Officer muſt 

obey the Warrant, (as he muſt) he muſt ſeize him, and muſt 
ſecure him only for that Purpoſe, and this is nothing more. To Examination | 
have him examined is a Privilege, and for the Benefit of an in- Dciercant's Be- 
nocent Man; for perhaps on the Examination he may clear him- * 
ſelf, and then he will be diſcharged : Nay, in the Caſe of Fe- 
lony, the Juſtice of Peace is bound to take his Examination, | 
But it is ſaid, there ought to be a Time fixed for his Exami- fo Time forit. 

nation. This was never done in this World, in any Warrant E 
whatever, nor is it poflible to do it without a manifeſt Injury to If it wee, it | 
the party; ; for ſuppoſe, for the Purpoſe, a Fortnight ſhould be = pes 
limited, the Party then muſt be in Cuſtody all that Time, P*{encant, 
and perhaps he might be diſcharged the very firſt Day, and cer- 
tainly would, if he did appear and was found innocent. The 
Law has already fixed a Time; for by Law the Officer is bound 
to carry him immediately before the Magiſtrate : If he delays ay 
Time, it is againſt the Duty of his Office. | 

As to ſetting forth the Crime in the Warrant, that is well oye: 
enough; for the Warrant is to ſet forth the particular Species of the Warrant. 
Crime, but not the particular Facts of that Crime; as in a War- 
rant for Felony, you need not ſet out in the Warrant the particu- 
lar Goods ſtoln. In the Caſe of The Queen v. Kendal and Roe, the 
Priſoner was not diſcharged, tho' they held the Warrant not ſuf- 
ficient to charge him with High Treafon ; but they bailed him: 
to appear to a Charge for aſſiſting one to eſcape for High Trea- 
ſon, If it were for High Treaſon, then he is not bailable : But 


when the Species of Crime does not appear, it does not appear to 
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| us he is not bailable, and therefore we bail him. Here the 
Crime does appear, and he gives Bail to be forthcoming in order 
to examine this Matter; it is only in order to a Proſecution, 
22 Juſtice Pois: It is a Privilege to be examined, which is not 
to be examined, Allowed in other Countries; where a Warrant is to bring one be- 
| fore a particular Juſtice, the Officer may carry him before ano- 
ther, if he be a nearer eſpecially. 


Fyre Taftice, . Juſtice Eyre: He cannot be diſcharged. A Secretary of State 
legal has a Power to iſſue a Warrant; it was held ſo in the Caſe of 
| The Queen v. Kendal, and ſettled in Queen Eligabetb's Time. See 
The Crime fuf- _Znderſ, 297, 298. The Species of Crime is ſet forth, which is 
= enough, it need not ſet forth the Facts, as on whom the Rob- 
bery was committed, or whoſe Houſe broke open ; publiſhing a 

Libel well known in our Law: Suppoſe it were only for Suſpi- 
cion of High Treaſon, he ſhall not be diſcharged, but ſhall an- 

ſwer it. In that Caſe of Kendal and Roe, he might be innocent of 

the Crime charged, yet they continued him on his Recognizance, 

Time for Ex but did not diſcharge him. I do not know that ever there was 
mentioned in any Time mentioned in any Warrant, ſo that Exception goes to 
Warrant* all Warrants, Suppoſe the Warrant had been to commit him 
without Bail or Mainprize, if a Crime certain were charged, he 
ſhould not be diſcharged. Michaelmas Term 10 An. 1709. Q., B. 


Forteſc. Rep. 140. The Queen v. Derby. 


your — * * > — bad * : = * »⸗ͤ5„ _— th _ 


Cu az. XIV. 


8 BIZ UR E f PAPERS. 
n eminent Lawyer, Sir John (a) Hawles, Knight, Soli- 
wents on the citor General to King William the Third, of glorious Me- 
ben. mory, the Author of that valuable Performance, intituled, © The 


Engliſhman's Rights, and a Dialogue between a Barriſter at Law 
and a Juryman, has given his Sentiments on this important Que- 


(a) He was of Lincolns- Inn, In Michaelmas Vacation 6 Mi. & Mar, 1694. 
he was made King's Counſel, Lord Raym. 19. In Eaſter Vacation 7 Wil. 3. 
1695. King's Solicitor General, and knighted by the King ſoon after His 
Majeſty's Return from Flanders, 5 Med. 24. Lord Raym. 57. In which Office 
he continued. to the Demiſe of that King, 2 Lord Raym. 748. and was removed 
ſoon after the Acceſſion of Queen Anne. 2 Lord Raym. 768, 


ſtion, 


9 
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ſtion, whether the Seizure of Papers i is legal? I will therefore i in- | 


ſert them here. | 
ce It is not (ſays the above able Lawyer) an ancient practice to eee e 


ſeize Papers, tho' of late uſed: It began, I believe, upon my Papers. 
Lord Coke, whoſe Papers were ſeized and carried to the Secretary's Lord Cete's Pa- 
Office, upon the like Pretences as of late, and when returne 


d pers ſeized, 


were gelt of many Bonds and other Securities, to a great many 

thouſand Pounds Value, which never came to Light. It was Papers of Mem- 
r aril 

afterwards practiſed upon ſome Members of Parliament; and as I men iet, 


which was voted 


remember, voted illegal, as undoubtedly it is; for though, ſome legal. 


Times, you may meet, with Papers, which may be Evidence In Conſequence 
of ſeizing Pa- 


- againſt the Priſoner ; ſo it is poſſible, that other Papers than the ye, 


Priſoner's may be mixed with his, to make good the Accuſation; 


nay, which is worſe, ſome of the Papers may be withdrawn, Priſoner's De- 


fence hath often 


which may be the only Matter of his Defence; and that bath bestes away 


been often practiſed ; and I cannot but remember a Story about ese 
this Matter: When Sir Wham (a) Jones died, it was ſaid, that Noor about ſei- 


zing Papers. 


one from Whitehall offered Sir William Jones his Servant a great 


Sum of Money but to let him ſearch his Maſter's Study, to find 


a Paper which would difcover great Matters. A certain Perſon — 
diſcourſing with a Privy Counſellor about it, the Privy Counſel- ſearching for 
treaſonable Pa- 


lor ſaid it was not true, “ for, ſays he, if we had a Mind to pers may bring 
the whole Study 


have done it, could we not nd a Meſſenger on a Pretence of © 83 
ſearching for tren Papers, and bring all the Study to - - 


119. WWhitw, Lift. 167, 169. See 2 Show, Rep. 85. 7. Roym, 312. 


| ball, and keep what we would of them! ?” Haul. Rem. on Steph. 


Col. Tri: 28. 
Papers ſeized by 


Motion, that the Defendant 8 Pape rs ſeized by Virtue of a War- Pars ized, 
cretary 0 
rant from one of the Secretaries of State, might be reſtored to him, State's Warrant. 
It was alledged, that a Warrant was iſſued forth in the Name 
of the Duke of Newcaſtle, one of the principal Secretaries of 
State, which was directed to two of the King's Meſſengers, re- 
quiring them, taking a Conſtable to their Aſſiſtance, to make 


diligent Search in the Houſe of the Defendant, the Author of a 
« The Reyal Oat 


trealonable Paper, intituled © The Royal Oak Journal, for all Pa- Janna 


pers of what Kind ſoever in his Cuſtody, and to bring the ſaid 


Papers before him; the Meſſengers without taking a Conſtable Meſſenger wit 


to their Aſſiſtance, entered into the Defendant's Houſe, ſeized enter Defen- 


dant's Houle, 


his Papers, and brought them before Mr. De La Faye, who WAS ee Peper, and 


bring Detendant 
the Duke of Newcaſtle s Secretary, and a Juſtice of Peace. DEE DO 


of State's Secie- 


(a) Attorney and Solicitor, General to Charles the Second. Dugd. Chron. Ser, tary. 


-Hereu pon 
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— of Hereupon Defendant's Counſel ſaid, that it never was yet re- 
State can grant ſolved, that a Secretary of State could grant a Warrant to ſeize a 
bien. Perſon's Papers, and it manifeſtly was againſt the Rights and Li- 

berties of the Subject. . | 
My Lord Chief Juſtice Hardwicke ſaid, as to ſeizing the De- 
fendant's Papers, he would not give any Opinion, whether it was 

King's Bench legal or not : The Court of King's Bench could not make a Rule 
Re ING. upon the Meſſenger, who did ſeize them, to reſtore them; and 
Fon. reſtore therefore that Queſtion was not properly before the Court for 

| their Determination. Michaelmas Term 7 Geo. 2. 1734. 2 Bar- 


nard. K. B. 346 to 348.. The King v. Doctor Earbury. 


Car, NV. | 
nenn 
Hiring wee THE Defendant was bound by Recognizance to appear here 


-  Inditment, 


Cauſe for dif- for printing a ſeditious Libel concerning the Scots Colony 
denne. at Darrien; and it appearing an Indictment had been found 
againſt him at the O/d-Bailey, which he had traverſed, and was 
to anſwer there, his Attendance was diſcharged here. Eaſter 
Term 12 Vil. 3. 1700. K. B. 12 Mod. 348. The King v. Bell. 

Motion to be Motion, that the Defendant might be diſcharged from his 
Snare om Recognizance ; the Recognizance was taken before a Juſtice of 
Peace on the 1oth of September was Twelvemonth, and the Con- 
dition of it was, that the Defendant ſhould appear in this Court 
on the laſt Day of the then next Mich. Term to anſwer ſuch 
Matters, as ſhould be there objected againſt him, and not depart 
without Leave of the Court, and to be of his good Behaviour in 
the mean Time. The Juſtice of Peace required him to. give Bail 
to this Recognizance, and upon his omitting to do it committed 
Chief Juſtice him. Soon after the Chief (a) Juſtice of England granted his 
der eine of Habeas Corpus to bring him up before him, and upon his being 
Peace had re= brought up bailed him upon it. The Attorney (5) General filed 


Information not an Information againſt him, which was not brought to Trial till the 
tried for want o 


a full Jury, Sittings after laſt Trinity Term; and then was not tried by Reaſon 


(a) Lord Raymond. 2 R. Raym, 1381. Whitw, 139. 
. (5) Sir Philip Yorke, See fol. 24. in Notes, | R | 
| ED | that 
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that there was not a full Jury. Now the Defendant's Counſel ſaid, 


the Proſecutor talks again of trying this Matter the Sittings after 
this Term; but he hoped the Defendant would be diſcharged. 


He ſubmitted it, that the Conſtruction of this Recognizance was, Conftruftion of 


that the Defendant ſhould appear in this Court on the laſt Day of 
the next Michaelmas Term, and to be of his good Behaviour in 
the mean Time, and not depart the Court without Licence, The 


Doubt, he ſaid, he did agree would ariſe upon the Conſtruction, 0f the Yen 
which the Court would put on the Words in the mean Time. 
But if the Court ſhould not confine the Senſe of it to the End of cognizanes. | 


the next Term, but ſhould extend it to any period of Time, be- 
fore they ſhould ſignify; their Licence for his departing, he ſub- 
- mitted, it would be a Recognizance of a very extenſive Nature; 

and ſuch an one, as has never been allowed of ſince the Habeas 
Corpus (a) Act, and in Dalt. J. 290. it is held, that a Juſtice of 
Peace cannot take ſuch a one. If the Senſe of theſe Words then 
was to be confined to the Time, which he contended for, the 
Defendant clearly ought to be diſcharged ; for there was not fo 
much as a Charge againſt him for the Breach of his good Beha- 
viour within that Time. But if this Senſe of the Words was 
not to be admitted, and the Recognizance ſhould be allowed to 

be legal even in that general Senſe ; yet ſtill he ſubmitted it, that 


| the Defendant ought to be diſcharged, becauſe by the Rales of D Defendant on 


the Court the Defendant is intitled to move, that he may be diſ- m 


charged after the End of the fourth Term, unleſs ſomething can End ef four | 
be ſhewn againſt him as a Breach of his good Behaviour within Term. 


that Time. The four Terms were out at the End of laſt Trinity 
Term ; and then nothing was done, but barely an Information 
filed againſt him, and if that ſhould be ſufficient, a Man would 
never be able to be diſcharged from ſuch a Recognizance during 
his Life. The Chief Juſtice owned, that at the Time he bailed 
the Defendant, he did declare his Opinion was, that ſuch a Re- 
cognizance could not be legal. But however, he ſaid, there 
were a great Number of Precedents ſhewn him at that Time of 
| Juſtices of Peace taking them, and even of ſuch being made out 
in this Court fince the Habeas Corpus Act. The Court upon this 
declared, that they would not enter into a Debate about a Que- 
ſtion of this Nature fo late in the Term ; and therefore at pre- 
ſent they would take the Recognizance to be legal. Then as to 
the other Queſtion concerning the Conſtruction of it, they agreed 
it to be manifeſt that the Words in the mean "Tons muſt be ex- 


(s) Stat, 31 Car, 2. c. 2. | 
| F 2 5 tended 
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tended to that Period of Time, before they ſhould ſigniſy their 

5 bie fing n Licence for the Defendant's departing. And as to the laſt Que- 
: | Wikia che four ſtion they were clear of Opinion likewiſe, that the bare filing an 
RD Information within the four Terms was ſufficient, unleſs there 
1 manifeſt Reaſon to think, that this was done only to oppreſs 
moe” Subject. Accordingly the Motion was diſallowed. Mz:chael- 
mas Term 5 Geo. 2. 1732. 2 Barnard. K. B. 85. The King v. 
abs: 5 | 
When an Infor: The Defendant had been indicted at Hicks's Hall for printing 


granted againſt a and publiſhing a Libel againſt the Government, called © Robin's 
Perſon for Ker the Game, or Seven's the Main.” He removed the Indictment by 


bel, and a Re- g Big 6 k 
8 Certiorari into this Court, and one James Robinſon and Henry 
al as 


given, what ſhall Raſtall entered into a Recognizance according to the Statute of 
3 5 NM. & M. c. 11. with Condition, that the Defendant ſhould 
fuch Recogni- appear to this Indictment the firſt Day of laſt Hilary Term, that 

| « Relins the he ſhould plead to it the ſame Term, and at his own Expence 
5 Si, ſhould either try it the ſame Term or the Sittings after, unleſs the 
Court ſhould appoint another Time for the Trial; and in ſuch 
Caſe ſhould carry it down to Trial at the Time appointed by 

the Court. At the Trial on this Indictment, the Defendant was 

convicted; which Trial was not had till the Sittings after Michael. 

mas Term. This Term he was called upon his Recognizance to 

appear; and for not appearing, a Rule was made for eſtreating 

his Recognizance. Mr. Marſh and Mr. (a) Strange now ſaid, 

that the Recognizance entered into by the Defendant's Sureties 

was put into the Rule for eſtreating the Defendant's Recogni- 

zance; whereas the Defendant himſelf was no Party to it; for 

which Reaſon. they moved, that this Part of the Rule might be 

diſcharged. The (65) Attorney and (c) Solicitor General argued 

on the other Side, and ſaid, that the Recognizance of the Sure- 

ties had certainly been broken ; for it appears by - the Record, 

that the Defendant did not appear till Eaffer Term; and in Fact, 

at the Sittings after Mich. Term, the Indictment was tried at the 

Non-appearance Expence of the Crown. Beſides they ſubmitted it, that the Defen- 


Breach of Re- dant's not appearing after Conviction was a Breach of this Recog- 
<opnizance.. nizance; for tho' the uſual Words in Bail Recognizances, namely, 


(a) Afterwards Maſter of the Rolls. JVhitw. 164. Pref, to Tab. of Ref. to 
L. C. J. Holt's Arg. and Ref. xi. ; ED 
(b) Sir Philip Yorke. See fol. 24. in Notes. | ID | | 
(c) Charles Tallot. Mhitu. 169. Barons, &c. at End Bunb, Stra. 693 to 953. 
Afterwards Lord Talbot, and Lord Chancellor. Lift of Chancellors, &c. prefixed to 
Chanc, Rep, Hhitw, 135. 5 Col, Peer. Engl, 369, Birch's Illuſtr. Perſ. 157. 


That 
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That the Defendant ſhall not depart the Court without Licence, be Uſual Words not 
not put into theſe Recognizances entered into on granting CertioG- again 
rart's ; yet they apprehended by the Courſe of the Court they muſt nine Crue 
be ſo underſtood ; for otherwiſe they would fignify little, The _ 
Court ſaid it would not now be neceflary to determine, what 
Conſtruction theſe Recognizances ought to receive; for certainly sue Recog- 
the Recognizance of the Sureties ought not to be eſtreated on a e not tobe 
Rule made for eſtreating the Defendant's. Accordingly this P*fendaar's. 
Part of the Rule was ordered to be ſtruck out. But Rayner be- | 
ing found in the Hall, was brought into Court and committed, 
there being a Capras pro Fine out againſt him. However, the Capiarpro Fine, 
Court ſaid, he might at any Time move in Arreſt of Judgment au nornm 
before the Fine is ſet by the Court. Hilary Term 6 Geo. 2. _ 
1733. 2 Barnard. K. B. 232. The King v. Rayner. N 


The Defendant had given Notice to the Attorney (a) General, 
that he ſhould move the Court, that his Recognizance ſhould be 


taken off the File and diſcharged, for certain Errors appearing 


upon the Face of it. He ſaid, he had been taken up by a War- 
rant from one of the Secretaries of State, ſigned De la Faye; and 
he conceived that this Warrant ought to have been ſigned with 
the Name of the Secretary of State himſelf, and not with the 
Name of one who was but an Officer under him. When he was 
brought before the Secretary of State upon this Warrant, the Secre- 
tary of State committed him; and ſince a private Juſtice of the 
Peace has taken upon himſelf to bail him, requiring him to enter into 
this Recognizance; no Man, he ſubmitted it, has Authority to bail 
another, unleſs he is equal to the Perſon committing. A Juſtice 
of Peace is an Officer inferior to a Secretary of State; and there- 


fore he conceived that this Recognizance muſt be illegal. He 


alſo ſaid, that he had entered into this Recognizance ſo long ago 

as Mich. Term laſt, and no Information has been filed againſt him, 

nor has he had one ſingle Charge during all this Time. The gecretaries of 

Court ſaid, that they believed it was uſual for the Secretaries of bn iber War. 

State not to ſign theſe Warrants themſelves. To the ſecond Ob- rants themſelves, 
jection, they could not inquire into it upon this Motion; becauſe ” 
the Notice is, that the Court will be moved to diſcharge the Re- 

cognizance, for Errors appearing upon the Face of it. They did 

agree, that if there had been a Year paſſed from the Time that this pennt to be 


| . | . : She. diſcharged at the 
Recognizance was given, and no Proſecution againſt the Defen- barge 


| | | IJ 25 Terms. 
(a) Sir Philip Yorke, afterwards Lord Chancellor, and Earl of Hardwicke. See 
fol. 24. in Notes. e . . 1 

| | Fj dant, 


=, 
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dant, he would have been intitled to be diſcharged. But till 
then, by the Rules of the Court, he cannot; accordingly the 
Motion was refuſed. Trinity Term 6 Geo. 2. 1733. 2 Barnard. 
K. B. 293. The King v. Doctor Earbur v. . 
When a fe, Motion that a certain Recognizance, by which Defendant was 
aLibel upon the bound to appear in the Court of King's Bench, might be taken 
Char hall be off the File; and that ſo much of a Rule of the ſaid Court, as 
duc to be fro related to the Defendant's appearing to the ſaid Recognizance 


— might be diſcharged. It was alledged, that ſome Time before 


an Occaſion. 


forth in the Name of the Duke of Newca/tle, one of His Majeſty's 
principal Secretaries of State; directed to two of the King's Meſ- 
ſengers, requiring them, taking a Conſtable to their Aſſiſtance, to 
bring the ſaid Defendant, the Author of a treaſonable Paper, in- 
* The Reyal o tituled *©© The Royal Oak Journal. It was faid, that the Warrant 
PRO itſelf was illegal, as well as the Execution of it, for it was done 
without the Aſſiſtance of a Conſtable, and the Defendant not 
brought before the Secretary of State himſelf, as the Warrant di- 
rected, but before Mr. De la Faye, who was the Duke of Neu- 
No Fegg, cafple's Secretary, and a Juſtice of Peace. No one was examined 
CN any by. Mr. De /a Faye to prove the Defendant to be the Author of 
this Paper ; nor did the Defendant confeſs it. However Mr. De 
La Faye told the Defendant he muſt commit him, if he did not 
enter into a Recognizance in the Sum of 10014. with two ſufficient 
Bail, conditioned for his Appearance in the Court of King's Bench 
the firſt Day of laſt Michaelmas Term, and not depart the Court 
without Licence. To avoid being committed, the Defendant 
with two ſufficient Bail entered into ſuch Recognigance; and the 
Recognizance was ſigned Ch. De la Faye. The Defendant ap- 
| See Forteſes Rep. peared in the Court of King's Bench on the firſt and laſt. Day of 
gs _ laſt Mich. Term, and on the firſt and laſt Day of the three fol- 
lowing Terms; but on the laſt Day of Trinity Term laſt, as ſoon 
as he had moved to have his Appearance recorded, he prayed to 
Informationsex- be diſcharged. Upon this the Attorney (a) General exhibited two 
Informations againſt him in open Court, and moved that he 
might be charged with them. Mr. Maſter man accordingly de- 
manded of the Defendant whether he appeared to them. The 
. Defendant did not by any open Act either aſſent or diſſent to the 
Queſtion demanded of him; but inſiſted, that the Recognizance - 


(a) Sir Philip Yorke. See fol, 24. in Notes. 


by 


the Beginning of laſt Mich. Term, a Warrant had been iſſued | 5 
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by which he was bound over to this Court, was illegal, and that 

he ought to be diſcharged from it. The Court told him, that 
the Court could not diſcharge his Recognizance. Upon that he 
went out of Court, and the Officer recorded his Appearance to | 
the Informations. It was ſaid, there were Precedents to juſtify a No Reſolution 


| Juſtice of Peace in binding a Man over to this Court; but there Peace bins « 
was not one Reſolution in the Books ancient or modern, to Eg Bob. 
juſtify ſuch a Practice. A Juſtice of Peace has a Juriſdiction u. _— 

which is confined within the Bounds of his County, and it would c. 2. 34 Fav. 


be a Matter very inconvenient to the Subject, if it ſhould once be Y . z. 


ſettled for Law, that a Juſtice of Peace in Cumberland might bind 52. 4 ©, 
a Man over to this Court fitting at Weſtminſter. pn 162. 
He has only an inferior Juriſdiction, and his Proceedings can- 
not be brought into this Court but by Mandamus, or other legal 
Proceis iſſuing out of the Court. This is a Court of the greateſt 
Dignity. Form of a Recognizance is to appear coram me, but 
does not ſay before whom by Name. U! Fufticiar', Cc. 2 Kel. 
16 > OT. | | 5 
The Manner of taking the preſent Recognizance was illegal 
too, in as much as there was the Oath of no one, nor the Con- No 0ath. 
_ feſſion of the Party, at the Time it was required of him. The 
Form of it is likewiſe bad; for the Defendant is bound over to 
appear at the Court of King's Bench at Weſtminſter ; whereas the 
Stile of this Court is coram Rege ubicunque; it is not inſerted in 
the Recognizance for what Cauſe he is to appear ; the Recogni- 
zance is ſigned too, Ch. De la Faye; ſo that the Chriſtian Name 
of De la Faye is imperfectly ſet out; and it no where appears in 
the Recognizance that he was a Juſtice of Peace. As to the Ap- 
| pearance of the Defendant, his Counſel ſubmitted, that the De- 
fendant in Fact did not appear to theſe Informations; and that he 
legally could not. He agreed, that when the Queſtion was aſked 


the Defendant, whether he appeared, he did not in Words directly 


refuſe it; but he contended that the Recognizance by which he Dy 

was brought into Court was illegal; which was the ſame Thing as Recognizazce 
if he had in Words directly contended that he was not obliged to 
appear. He ſubmitted, that when the Officer of the Court de- 

mands of the Party whether he appears, the Party infiſts that 

he is not bound to appear; the Court tells him that he is bound 

to appear, and if he does not his Recognizance will be forfeited ; 

the Party upon that goes out of Court, that that may as well be 

_ conſtrued a Departure without Licence, as an Appearance; for 


which Reaſon the Officer did wrong in recording that the De- 
| fendant 
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fendant did appear to theſe Informations. But ſuppoſing the 
Fact to be that he did ſubmit to appear; yet as the Recogni- 

zance, which is in the Nature of a Proceſs, to bring the Party in 
to appear, was illegal, for the Reaſons before given, the Ap- 
arance could not be legal neither. | FLY | 
The Chief (a) Juſtice ſaid there was no occaſion to determine 
whether in general Juſtices of Peace have Authority to bind over 
to this Court. The Perſon that did this in the preſent Caſe, was 
nay” Hogg a Juſtice of Peace for the County of Middleſex, and undoubtedly 
may bind over to he might bind over to this Court; this Court having a Juriſ- 
diction of Oyer and Terminer for that County. However he 
had before him ſeveral Precedents of Juſtices of Peace of other 
Counties binding over to this Court likewiſe. 2 
He had likewiſe before him ſeveral Precedents of Recogni- 
zances taken by Judges of this Court and Juſtices of Peace, 
wherein the Stile of their Authority was not inſerted. He- had 
ſeen ſeveral too, which are only in this general Form, ad reſpon- 
legst, Beten. dendum, &©c. And as to the other Exceptions, with regard to 
dant's Remedy the Form of this Recognizance, if there was any Weight in 
Barnard. K. B. them, the Defendant might have taken Advantage of them, if 
295 a Scire Facias had been brought upon it. But what the Defen- 
| dant has done, has in Judgment of Law amounted to an Ap- 
Appearance cures DEACANCE, and as that is ſo, all Defects in the Recognizance are 
Recopnizance, thereby cured ; for this Purpoſe the Chief Juſtice mentioned the 
$524: 86. Cafe of Widrington v. Charlton, Trin. 11 Ann, 1710. that was an 
2 Sr, 989. Appeal of Murder. The defendant did not appear till the Exi- 
gent; and when he did appear, his Appearance was entered in the 
moſt cautious Manner that could be; tor it was in theſe Words, 
“ And the aforeſaid Defendant, ſaving to himfelf all Advantages 
and Exceptions as well to the original Writ, as to the Proceſs, 
comes; and thereupon for Faults in the Exigent demurred, 
| Lord Macclesfield, Mr. Juſtice Eyres, and Mr. Juſtice Pois held, 
— tr ag that all Defects in Proceſs were cured by the Party's Appearance. 
Party's Appear- Mr. Juſtice Powe! indeed was of another Opinion, as this was a 
mn” Writ of Appeal; but agreed ſuch Defect would have been cured . 
by Appearance in every other Action. The reſt of the Court 
agreed with the Chief Juſtice in the preſent Caſe; accordingly 
the Motion was diſallowed of, Mzchaelmas Term 7 Ges. 2. 
1734. 2 Barnard. K. B. 346. 2 Kel. 161. pl. 134. The King 
v. Doctor Earbury. | 3 . | | 
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(a) Lord Raymond. 


CHAP. 


e u. XVI. 
SURETY of the PEACE. 


"HE Offences that call for Surety of the Pad are Caſes of ee 
preſent continuing Violence; the Proceedings are to re- Peace. 
preſs the Force, and to diſarm the Offender. | 
The Proceedings ſtop when that End is attained ; the Offence 
is no further proſecuted nor puniſhed. 

The Offence of Libelling is not a Breach of the N it does Libelling no 
not fall within any Definition of a Breach of the Peace, given by Peace. 
any of the good (a) Writers upon that Subject; all which | 
Breaches, from Menace to actual Wounding, either alone or with 
many, are deſcribed to be Acts of Violence againſt the Per- 
ſon, Goods, or Poſſeſſions, putting the Subject in Fear by Blows, 
Threats, or Geſtures, nor is the Caſe of a Libeller ever enume- 
rated in any of theſe Writers among Breaches of the Peace ; on 
the contrary, it is always deſcribed as an Act tending to excite, 

' provoke, or produce Breaches of the Peace; and although a Se- 
crecary of State may be pleaſed to add the inflaming Epithets of 
treaſonable, traiterous, or ſeditious, to a particular Paper, yet, no 
Words are ſtrong enough to alter the Nature of Things; to ſay 
then, that a Libel, poſſibly productive of ſuch a Conſequence, is 
the very Conſequence ſo produced, is, in other Words, to declare, 
that the. Cauſe and the Effect are the ſame Thing. „ 
hut if a Libel could poſſibly, by any Abuſe of Language, OT Libeller not 


bound to give 


has any where been called inadvertently, a Breach of the Peace, Sure of the 
there is not the leaſt Colour to fay, that the Libeller can be bound F. 
to give Sureties of the Peace for the following Reaſons. | 
| Becauſe none can be fo bound, unleſs he be taken in the actual The Reaſons 
Commitment of a Breach of the Peace, ſtriking, or putting ſome 
one or more of His Majeſty's Subjects in Fear. 
Becauſe there is no Authority, or even ambiguous Hint, in any 
Law Book, that he may be ſo bound. 
| Becauſe no Libeller in Fact was ever ſo bound. 
Becauſe no Crown Lawyer, in the moſt deſpotic Times, ever 
inſiſted, he ſhould be ſo bound, even in Days, when the Preſs 


"15 Cole, Hale, Dalton, Hawkins, | | 5 
| | . G ſwarmed 


Liberty ſur- 


SURETY of the PEACE. Cray. 16. 
ſwarmed with the moſt envenomed and virulent Libels, and when 
the Proſecutions raged with ſuch uncommon Fury, againſt this 
Species of Offenders; when the Law of Libels was ranſacked 
every Term, when Loſs of Ears, perpetual Impriſonment, Baniſh- 
ment, and Fines of 10 and 20,000/. were the common Judg- 
ments Fines in the Star-Chamber, and when the Crown had aſſumed 

an uncontroulable Authority over the Preſs. Star-Chamb. Rep. in 
Append. to Vol. 2. Part 2. Rub. Hiſtor. Collect. 20, 33, 59, 
60, 70. Stat. Tri. 279. 2 Show. Rep. 471. pl. 436. 2 Lord 
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Raym. 767. See Salk. 101. pl. 15. 7 Mod. 9. S. C. See 


Chap. 27. | 
By a RAE Doctrine, every Man's Liberty, would be ſurren- 
rendered into dered into the Hands of a Secretary of State; he would be thereby 
Secretary of impowered, in the firſt Inſtance, to pronounce the Paper to be a 
2285 ſeditious Libel; a Matter of ſuch difficulty, that ſome have preten- 
ded, it is too high to be intruſted to a ſpecial Jury of the firſt Rank 
and Condition; he is to underſtand and decide, by himſelf, the 
Meaning of every Innuendo; he is to determine the Tendency 
thereof, and brand it with his own Epithets; he is to adjudge 
the Party guilty, and make him Author or Publiſher as he ſees 
good. And laſtly, he is to give Sentence, by committing the 
Party. All theſe Authorities are given to one fingle Magiſtrate, 
Re unaſſiſted by Counſel, Evidence, or Jury, in a Caſe where the 
where Fay d Law (a) ſays; no Action will lie againſt him, becauſe he acts in 
Judge. the Capacity of a Judge. 2 Rol. Rep. 199. Salk. 397. 6 Med. 
46. R. Raym. 468. Bac. Abr. 555. 14 Vin. Abr. 579. (F) 


pl. 4. 


(a) The Reaſon of the Law is, that the Law and Courts of Law, and Juſtice, 
and Remedies againſt Wrong, ought to be free and open; and no Man muſt be 
frighted or diſcouraged from a legal Proſecution of his Right, Att. Power, &c. 
of Parliament, 8, | | 


Car 


| Cu 4 ». XVII. 
PRIVILEGE of PARLIAMENT. 


3 2 HE Caſe of The ſeven Biſhops, as far as it relates to Privi- 
JB lege of Parliament, may be ſtated thus. 


The Petition of the ſeven Biſhops in the Reign of King James Paicen of the 
even Biſhops in 


the Second againſt the King's Declaration, ſetting forth, that it was ame: the S. 
cond's Reign, 


founded on a diſpenſing Power, which had been declared illegal in i gone 
Parliament, &c, was called a ſeditious Libel againſt the King; par Faq 


— 


and they refuſing to give Recognizances to appear in the Court of gng te appear in 


King's Bench, were committed to the Tower. 3 Mod. 212. ont te the 


Soon after they were brought up by a Writ of Habeas Corpus 3 _ 


moved for on the Behalf of the Crown, to the Bar of the King's Ber af x. B. 

Bench, in order to be charged with an Information in the Name * Nl. . 

of the Attorney (a) General, for publiſhing a ſeditious Libel, 

They were aſſiſted on this Occaſion by four very able Counſel ; Names of the 
Sir Robert Sawyer, who had been Attorney (5) General, Mr. Connie, 
Finch, who had been Solicitor (c) General, Serjeant (d) Pemberton, 


(a) Sir Thomas Potis. 3 Mod. 143. Whitw, Lift. 167. who acted his Part 
in this Trial as fairly as his Poſt. could admit of. Burn. Hiſt, O. T. 742. 

() Whitw. Lift, 167, Burn. Hiſt. O. T. 53 2. 1 

(e) Whitw. Lift. 169. Burn. Hiſt. O. T. 668, Dugd. Chron. Ser. 121. 

(d) Keb. Rep. 450, pl. 12. Dugd. Chron, Ser. 119. Chron, Fur. 205, Afﬀ- 
terwards Eafter Term 31 Car. 2. 1679. he was ſworn a Judge of K. B. in the 
Place of Mr. Juſtice J/ylde, who was then removed. 2 Show. Rep. 33. T. 
Raym. 25 2. Dugd. Chron. Ser. 120. Chron. Fur. 207. After Eaſter Term 
32 Car. 2. 1680, Sir Francis Pemberton received his Quietus, and afterwards prac- 
tiſed again in all the Courts in We/tminſter-Hall, but without the Bar as a Ser- 
| jeant. 2 Show. Rep. 94. In Eafter Term 33 Car. 2. 168 1. he was made Lord 
Chief Juſtice of the King's Bench, in the Room of Sir William Scroggs who was 
diſplaced. 2 Show. Rep. 155. Ventr. 354. 2 Jo. 141. Chron. Fur. 207. In 
Michaelmas Vacation 34 Car. 2. 1682. he was made Chief Juſtice of the Common 
Pleas, [in the Room of Sir Francis North, made Lord Keeper of the Great Seal; 
he ſucceeded Lord Chancellor Nottingham, who died about that Time. 2 Show. 
Rep. 252. pl. 260. 2 Jo. 231, Shin, 83. Chron. Tur. 207.] This was at his 
own Deſire, for that it is a Place (though not ſo honourable) yet of more Eaſe and 
Plenty. as the Lord Keeper ſaid in his Speech to Saunders, upon his being placed 
Chiet juſtice of the King's Bench. T. Raym. 478. Lord Pemberton was put out 
in Triity Vacation 35 Car. 2. 1683, and was ſucceeded by Sir Thomas Jones. 


2 Syow, Rep. 311, Skin, 122. 
E > 8 "a 


TS: 


* —— — 3 
* Ihe 2 
* * __ - 


1 * ” - 
= bo FOE 2 RN AA co : . — 
n . FD ans ng 
= a as 2 on. RE — * 8 2 
2 = oy 1 5 4 K 
„ & NT © 5 


„ 


—— 
93 
TRY „565 


— 
— 


Red 
— —̃— 
* 


r en — h 
- — n. r SIR 4 
— — — TIS ob DIG 4; - 2 
2 — — — — — — a N » — <4 — 4 : 
2 22 2 r yo — — - i — — — — 20 8 
> —— hes = — — 85 8 — — 2 pop — — ds — 4 — a 
Fr n 22 EI >: <= Foie, a+ _— p — 777 — - ** . — © — 
n — 3 of l DI _ = - 
— © —_ bo \ * = +a "hl \ 
” 7 „ r 2 - 


T 
4 
{ 
. 
} 
' 
. 
f 
| 
| 
i 


44 PRIVILEGE of PARLIAMENT, Cap. 17. 
Two OtjcAione and Mr. (4) Pollexfen. Theſe Gentlemen made two Objections 
torn of Writ. to the Return of the Habeas Corpus, u pon . they inſiſted 


the Biſhops ought to be diſcharged. | 
Firſt Obje&tion The firſt Objection made to the Return, not at all effecting 


5 the preſent Queſtion of Privilege is therefore here omitted; the 
tion, - ſecond was, that. the Biſhops being Lords of Parliament, ought 


Defendan 
Lords of Par- not to have been committed at all for the Crime mentioned in the 
nr to bos Return, which was, publiſhing a ſeditious Libel, which is only a 


not to have 


peen committed Miſdemeanor, their (5) Privilege as Lords of Parliament protect- 
{editious Libel. ing them from all Arreſts, excepting for Treaſon, Felony, and 


Pore d Far. ſuch Breaches of the Peace, for which Sureties of the Peace 
lament extends. might be required; that therefore they were not legally preſent in 
Court, and ought not to be charged with an Information, but 
ſhould be ſet at Liberty, and then proceeded againſt de novo by 


Sir Reber Saw- the proper Proceſs till they were legally brought into Court. In 


en of 0b Support of this Objection, grounded on the Biſhops Privilege as 


Support of Ob- 
J 


_ Lords of Parliament, Sir Robert Sawyer ſpoke as follows. 


A A Peertakenby © Tt muſt be agreed to me; that if a Peer be brought into 


CT Court as taken by a Capias, he cannot be charged with a Decla- 
ration ; and the Reaſon is, becauſe the Proceſs is illegal, Then, 
my Lord, with Submiſſion, when a Peer comes upon a foreign 
Commitment, and is brought in Cuſtody upon an Habeas Cor- 
pus, this is either in the Nature of a Proceſs, or a final Commit- 


ment asa Judgment, They will not ſay that this is a good Com- 
mitment, ſo as to amount to a Judgment: For the Council Board 


Cal, besass Could not give a Judgment in the Caſe. Beſides the Commit- 
keep fora Miſ- ment is illegal, becauſe it is not a Commitment till they find (c) 


—  Sccurity to anſwer an Information here, but it is a Warrant to 


(a) Afterwards Attorney General and Ch. Juſt. of the C. P. Pref. to his Rep. 
Whitw. Lift. 146, 167. 

(b) The Law of Privilexe, touching the Impriſonment of the Perſons of Lords 
of Parliament, declares generally, That no Lord of Parliament, ſiting the Par- 
liament, or within the uſual Times of Privilege of Parliament, is to be impri- 
ſoned, or reſtrained, without Sentence or Order in Parliament, unleſs it be for 
Treaſon or Felony, or for refuſing to give Security of the Peace, or Refuſal to 
pay Obedience to a Writ of Hab. Corp. 

(e) In all Caſes where Security of the Peace may be required, a Lord of Parlia- 
ment cannot be committed till that Security is refuſed ; and conſequently che Ma- 
giſtrate will be guilty of a Breach of Privilege, if he commits the Offender with- 
out demanding that Security. And although the Security ſhould be refuſed, yet, 
if the Party is committed generally, the Magiſtrate is guilty of a Breach of Privi- 
lege, becauſe the Party refuſing. ought only to be committed till he has found 
Sureties: whereas by a general Commitment, he is held faſt, even though he 
ſhould give Sureties, and can only be diſcharged by giving Bail for his Appearance, 

| | Keep 


— 


CAP. 17, PRIVILEGE of PARLIAMENT. — 
keep them for a (a) Miſdemeanor. Beſides there is another 
Thing we have to ſay to this Warrant (for I am making Objec- 

tions againſt the Validity of . this Commitment) ; it does not ap- 

pear that there was any Oath made, and therefore the Court | 
muſt adjudge that there was no Oath made, and then no No Man ought 
Man ought without Oath to be committed, much leſs a Peer. r- = 
But that which we chiefly rely upon is, that my. Lords ought not Lords of Partia- 
to have been committed for this, which is but a Miſdemeanor at a b ee 
moſt : And if they uſe it as Proceſs to bring my Lords to anſwer for a Miſtemea- 
an Information, we ſay, by Law no ſuch Proceſs can be taken N cps can 
out 'againſt the Perſons of Peers for bare Miſdemeanors, I do ble 2. 


agree that for Felony, Treaſon, or Surety of the Peace, the Per- — 
ſons of Peers may be committed; and that which is called Surety — 42 
of the Peace in our Books, Mr. (5) Solicitor knows very well, Tenn, Se. 
in ſome of the Rolls of Parliament is called Breach of the Peace, — han 
but it is all one; and the Meaning in ſhort is, that it is ſuch a Breach of 
Breach of the Peace, as for which a Man by Law may be ob- 
liged to find Sureties of the Peace. If it ſhould mean a a bf ofthe 
Breach of the Peace by Implication, as all Treſpaſſes and cation, * © 
Miſdemeanors are faid to be contra Pacem in the Indictment 

or Information, then it were a ſimple Thing to enumerate 

the Caſes wherein Privilege did not lie; for there could be | 
no Information whatſoever but muſt be contra Pacem, and ſo there could be 
there could be no ſuch Thing as Privilege at all. And beſides, Count af he 
we ſay, the very Courſe of this Court is contrary to what they Cour Pecs 
would have: For in the Caſe of a Peer for a Miſdemeanor, you 5 
go firſt by Summons, and then you do not take out a Capias, as 

againſt a common Perſon ; but the next Proceſs is a Diſtringas, 

and ſo ad infinitum. And Ido appeal to them on the other Side, No Precedentof | 
and challenge them to ſhew any one Precedent, when a Peer was brought into 
brought thus into Court to be charged with an Information, gp ef an spa- 
without it were in the Caſe of an apparent Breach of the Peace; atgch at 
for he muſt be charged in Cuſtody, and there muſt be a Commit= © 
titur to the Marſhal to intitle the Court to proceed. Vour Lord- 

| ſhip will find but very few Precedents of Caſes of this Nature 


about common Perſons ; for till within theſe fourteen or fifteen 


| (a) The two excepted Caſes of Surety for the Peace and Hab. Corp. both leave 
the Proſecution of all Miſdemeanors ſtill under Privilege, and do not derogate from 
that great Fundamental, that none ſhall be arreſted in the Courſe of Proſecution 
for any Crime under Treaſon or Felony. | 
(% Sir William Williams, Whitw, Lift, 169. 3 Mod. 143. 
ORE, | Rn ets Years | 
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Years there was no ſuch Thing ever done againſt a common Per- 

Rule of be fon ; but this was the Rule. Firſt, there went out a Subpena, 
— then an Attachment; and when the Party was taken up on 
ws the Attachment, he was taken to come in upon Proceſs, and 
then the Court would charge him preſently ; but if he did ap- 
r upon the Summons, they would not charge him; but he 
Time to take a Copy of the Information, and an Imparlance 
Of Courſe till the next Term, before he could be compelled to 

No Precedem of plead, But in the Caſe of a Peer, there never was any ſuch Pre- 
Parana Fes Cedent as the attaching of his Perſon, but only a Summons and 
Diſtreſs; and I would be glad the King's Counfel would ſhew 
that ever there was any ſuch Proceſs taken out againſt the Perſon of 


| Meaniogefs à Peer for a mere Miſdemeanor. My Lord, it is plain what Breach 


Fa. of the Peace means in every Information; and I only ſpeak this, 
to acquaint the Court how the conftant Proceedings in all theſe 

Informations an- Caſes have been. Theſe Informations were anciently moſt fre- 

— wo quent in the (a) Star-Cbamber: And what was the Proceſs there? 

er chan. Not the common Proceſs of a Subpæna; that was not the 

Proceſs there. Courſe there; but the Proceſs was a Letter from -the Chancel- 

lor, that if the Party upon that Letter did not appear, in a 

No Attachment common Cafe there went out an Attachment, but in a Peer's 

nta been. Caſe never: And fo it appears by Cromp. jur. Title Srar- 

Chamber.” 33. Dy. 315. 4 Inſt. 25. Reg. 287. See 3 Mod. 

Copiar never 6 And a little lower Sir Robert Sawyer ſays; © In my Experience 

Peer in Infor- of theſe Matters, I don't know any ſuch Proceedings againſt a 

Nlidemesee. Peer; nay, I know it always to be the Caſe, that in Informa- 

tions for Miſdemeanors there did never iſſue out a Capias againſt a 

Lord Lovelace's Peer: And Mr. Attorney knows very well it was fo in the late 

Lord Devn- Caſe of my Lord Lovelace; for that Caſe of my Lord Devon 

ures Cate, ſpire, that it was an expreſs Breach of the Peace, though it was 
debated and diſputed then. So that I take it theſe noble Lords 

cannot be charged with this Information, becauſe they do not 

come in by legal Proceſs; and unleſs they can ſhew me any 

Caſes wherein a Peer did ever come in. upon fuch a Commit- 

Es ment, and anſwered to an Information upon that Commitment, 

542, it muſt certainly be allowed not to be the legal Courſe ; though 
wi hou: Debare If ſuch a Precedent could be ſhewn that paſſed fub Silentio, with- 

derm na ion, not Out Debate or ſolemn Determination, that would not do, nor 

bind:ng. | h 
(a) Sce Chap. 27. : 
{254 could 
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could bind the reſt of the Peers. If any Man would loſe a par- 

ticular Benefit he has, all the whole Body muſt not loſe it: And ener of Privi- 
the Benefit is not ſmall, of Time to make his Defence, of imm 
parling, of taking a Copy of the Indictment, and preparing him- 

{elf to plead as the Caſe will bear: And indeed a common Per- 

ſon has uſed to have theſe Privileges, tho' in ſome Caſes of late 

they have taken the other Courſe; and if a Capias went out To anſwer i: 


(which we fay cannot go. againſt a Lord). and the Party were cht. 
brought in, he was to anſwer immediately, Now, my Lord, I PrivilegrofPcer 
take it that the Privilege of Peers is in all Times the ſame with 8 
the parliamentary Privilege in Parliament Time, which reacheth eee 
to Informations as well as other Actions. My Lord Coke is ex- well e Afticns. 
preſs in this Point in 4 Iz. 25. If that Objection ſhould hold — — 
good, that every Information being contra Pacem, that ſhould the late 
be a Breach of the Peace, then, as I ſaid before, Privilege will may berequires. 
hold in no Information, which is contrary to that and all our 
Books: It is only ſuch a Breach of the Peace as for which Secu- 
rity of the Peace me be required. Where it does not appear !fitappears ar 
| | 7 ä 0 : ecord that Per- 
upon Record that the Perſons committed are Lords of Parlia- fors committed 
ment, there the Court have put them to bring their Writs of nene, er 
Privilege; but where it does appear upon Record that they are bf imo be 
Peers, the Court is to allow and take Notice of their Privilege, Wii ; eber. 


and there needs no ſuch Writ. I know no Difference between x, pigcrence 
between Parlia- 


the Parliament Privilege and the Privilege of Peers out of Parlia- benen Par 
ment; and it cannot be denied that all Informations whatſoever, and the Privi- 
unleſs ſuch as are for Breaches of the Peace, for which Surety of the a Falünen. 
Peace may be required, are under the Controul of the Parliament 
Privilege. So that upon theſe Grounds, I do preſs that my Lords 

the Biſhops may be diſcharged. If there be any Information 

againſt us, we are ready to enter our Appearance to anſwer it 
according to the Courſe of the Court : But if the Information be 

for no other Thing than what is contained in the Warrant of 


Commitment, then their Perſons ought to be privileged from 


o 


Commitment.” 1 . . | 

Mr. Finch and Serjeant Pemberton made ſhort Speeches to the Find and Te 
fame Effect, but left the Weight of the Argument to Sir Robert 898 
Sawyer ; fo that the whole of what the Biſhops Counſel ſaid on a. * Fl 


this Point of Privilege is contained in the foregoing Speech; to King's Counte!'s 


which the King's Counſel made no other poſitive and clear an- 
ſwer but this, that publiſhing a ſeditious Libel was ſuch a Crime 
ol ; T VfH 
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for which Sureties of the Peace might be required, and there- 
fore came not within the Benefit of Privilege according to the 

Rules laid down by the Biſhops Connſel. 3 Mod. 214. the 


Cour over-rale Court adopted this Anſwer, and upon this fingle Ground over- 
fer ; Objeation. ruled the Objection made by the Biſhops Counſel, and ordered 


the Information to be read, and the Biſhops to plead to it. . 


nity Term 4 Jac. 2. 1688. K. B. The King v. The ſeven Biſhops. 
See the Trial at large, printed with, the pe MORT of Mr. Ju- 
| ſtice Powell the following Year. 

Lawyers under. From this Report, it appears that it was at this Time 3 
dere priviteged Underſtood amongſt Lawyers, that the Perſons of Peers were 
ma. Privileged from Arreſts for all Miſdemeanors for which Sureties 
nors. o the Peace could not be demanded, as well as in civil Caſes: 

For this is poſitively aſſerted and enlarged upon by the Biſhops 
Courſe of te Counſel, and the Courſe of the Court is affirmed to have been 
RA Fs accordingly ; ; and theſe Aſſertions and Arguments are not ghgoun- 


Not encountered 


by the King's tered by any Reaſons or Precedents produced on the other Side 
Nor denied by by the King's Counſel, though ſo much concerned; to produce 
the Court. ſuch, if there were any; nor were they denied by the Court; 
Pelvileys bv | but they all impliedly (though not expreſſy) admit the Privilege | 
ev ad- to lie, by reſorting to an Obſervation on the Nature of the Of. 
mitten. fence in Queſtion, which takes it out of the Benefit of Privilege, 
namely, that publiſhing a ſeditious Libel is an Offence for en 
| Sureties of the Peace may be require. 71811164 847 
Summons and The Teſtimony. of the experienced Sir Robert Reaper, con- 
DE cerning the peculiar Proceſs of Summons and Diſtringas uſed in 
2 the King's Bench againſt Peers for Miſdemeanors, the Paſſage 
from Crompton, proving that no Capias lay againſt them. ih the 
Privilege inTreſ- Sfar-Chamber ; the undoubted , Exiſtence. of; their Privilege i in 
pal and Deb, Preſpaſs as well as Debt, though Treſpaſs partakes in ſome De- 
gree (and anciently did ſo much more) of the Nature of-a/crimi- 
ſeem = Proof nal Proſecution ; all theſe Circumſtances taken together, ſeem to 
Parlament are afford a tolerable Proof that the Lords of Parliament are intitled to 
ns, ſucli a Privilege of their Perſons in Miſdemeanors, as. _ as in | 
civil Caſes. | n . 
Priviegeof Peers It appears farther” fecal the e Speech: of: Sir Maler 
leg. of Members Sawyer, that the Privilege of Peers out of Parliament-Time was 
during Faria. generally underſtood, and allowed to be of the ſame Extent with 
the Privilege of the Members of either Houſe of Parliament du- 


Privilere of Par- Ting the Sitting of Parliament. And upon this Analogy between 


lament ſeems 


wore evident the two Privileges, Sir Robert endeavours to prove the * 
iban Privilege o pb 
Peerage. 


— 
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of Peerage from that of Parliament, which latter he ſeems to think 


the more evident of the two. | - 
This ſhews that the Privilege of Parliament was at that Time Privilege of Pac. 


liament extended 


| very confidently and generally allowed to extend to Miſdemea- to Mitdemes- 


nors, as well as to civil Actions: And this general Opinion ſeems *** 

to be a conſiderable Proof of the Law in this Caſe, if not itſelf 

to conſtitute the Law. But if this be not thought a ſufficient | 
Ground for ſuch a Concluſion, we may yet make uſe of the other | 
Opinion of the Analogy between the two Privileges of Peerage Analogy be- 


tween the two 


and Parliament, and ſuppoſing it to be as well grounded as it Privileges of 


ſeems to have been generally received, we may reaſon upon it in a het Par- 


contrary Order to Sir Robert Sawyer, and derive by Means of it 
the latter Privilege from the former: For having collected a Va- 


riety of Circumſtances (which have been juſt now recapitulated) 


that tend to prove that the Peers were intitled to ſuch a Privilege, 
we may conclude, if this Analogy be allowed to ſubſiſt between 


the two Privileges, that the Members of the Houſe of Commons Members of Par. 
. liament intitled 


are likewiſe intitled to the ſame Privilege in the ſame Caſes during to ſame Privi- 


the Sitting of Parliament. Ang the Sit 


ting of Parlia- 


| Jobn Wilkes, Eſq; was committed to the 7 wer by the Lords ae Low 


mitted to the 


Egremont and Halifax, the two principal Secretaries of State, Toer by Secre- 
tary of State's 


for refuſing to enter into a Recognizance to appear before the Wait fer e. 


Court of King's Bench, and was now brought into the Court of tuſing to enter 
into a Recogni- 


Common Pleas, by the Deputy Lieutenant of the Tower, upon an zance to appear 
Habeas Corpus to him directed, 1 in K. B. 


The Return was read, and the Watrant was as follows, 2: Return read, 


* Charles Earl of Egremont, and George Dunk Earl of Halifax, Copy of War- 
Lords of His Majeſty's moſt honourable Privy Council, and 
Principal Secretaries of State. | 1 


. Theſe are in His Majeſty's Name to authorize and require 
you to receive into your Cuſtody the Body of Jahn Wilkes, Eſq; 
herewith ſent you, for being the Author and Publiſher of a moſt 


infamous and ſeditious Libel, intitled © The North Briton, N 45.” 


tending to inflame the Minds and alienate the Affections of the 
People from His Majeſty, and to excite them to traitrous Inſur- 


rections againſt the Government; and to keep him fate and _ 
| | | unti 
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until he ſhall be delivered by due Courſe of Law, and for ſo do- 


ing this ſhall be your Warrant. Given at Saint James's the 3oth 
Day of April 1763. in the third Year of His Majeſty's Reign.” 


Signed EGREMONT. (L. 8.) 
8 Du xx HALIFAX. (L. 8) 


To the Right Honourable John, Lord 
Berkeley of Stratton, Conſtable of 
His Majeſty's Tower of London, or 
to the Lieutenant of the faid Tower, 
or his Deputy. | 


| The Return being read, Mr. Serjeant Ehn (the Defendant's 

 Returnfiled, Counſel) prayed it might be filed, which was ordered accord- 
| ingly ; and then he took two Exceptions to it, and ſubmitted 

Alen , and the further, that the Defendant being a Member of (a) Parliament, 

Defendant being WAS intitled to his Privilege, and ought for that Reaſon alone to 

a Member of 

Parliament be diſcharged. | 

might 2-6 After ſolemn Argument at the Bar, 1 Time taken for Conf- 

| Lord Chief Ju- deration, the Chief Juſtice delivered the Reſolution of the Court, 

Gen a (Which was unanimous) to the following Effect. 


gument on deli- 


vering the Reo Pratt Ch. Juſt, © When this Return was read, my Brother 
cout. Ehn, Counſel for Mr. Wilkes, made two Objections to it; and 
tho' thoſe ſhould fail him, he inſiſted that Mr. Wilkes from the 


Deirndant being Nature of his particular Station and Character, as being a Mem- 
Perliament der of the Houfe of Commons, was intitled to Privilege of Parlia- 
charged, ment, and ought for that Reaſon alone to be diſcharged from his 
preſent Impriſonment. To begin with the Objections. The 

The firſt Objee» firſt was, that it did not appear by the Warrant that Mr. Wilkes 
"= al charged upon any Evidence with being the Author of the 
Libel deſcribed in the Warrant, the true Queſtion arifing upon 

Whether faring this Objection is, whether ſtating the Evidence be eſſential to the 
eſſential to the Validity of the Warrant, and upon this Point we are all clearly 
ery ofthe of Opinion that the Warrant is good ; we conſider the Secreta- 


Warrant. 


(a) He repreſented the Borough of Aleſbury Bucks, remarkable for the famous 
conteſted Election in Queen Anne's Reign, wherein Lord Chief Juſtice Holt deli- 
vered his excellent Argument, contrary to the Opinion of the other three Judges 
of the Co rt ; the Reader may ſee it (and it is well worth his Peruſal) in the Life 


ef that eminent Chief Juſtice, lately — fol. 72 to 95. 


os | 
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ries in the Light of common Juſtices of the Peace, they no more Secretaries of 


State conſide:e4 


than any common Juſtices can iſſue Warrants merely ex Officio, a common ju- 
or for Offences within their private Knowlege, being in thoſe pas“ ** 
_ Caſes rather Witneſſes than Magiſtrates; but tho' this be admit- Rather witnedes 
ted, it will not affect the preſent Queſtion. The preſent Que- "Mirae: 
ſtion is, whether the ſtating the Evidence be eſſential to the Vali- 
dity of the Warrant ; no Authority has been cited by the Defen- 

dant's Counſel to ſhew it. Rudyard's Caſe in 2 Ventr. 22. was gudyard's Cat. 
indeed referred to, but upon examining that Caſe, it does not | 
apply. The Commitment there was a Commitment in Execu- Necctary to fte 
tion, and therefore it was neceſſary in that Caſe to ſtate the Evi- wen a Cem. 
dence. It was urged farther, that the Ground of the Juſtices Timer in 
Juriſdiction, reſted in the Charge by Witneſſes, and if it was 
otherwiſe, every Man's Liberty would be in the Power of the 
Juſtices. ' The Objection deſerves an Anſwer, and if it had not 
been determined before, I ſhould have thought it very weighty 
and alarming ; but it has been ſettled. Before I mention the 
Caſe where it was ſolemnly adjudged, I would take Notice, that 

neither my Lord Coke, Lord Hale, or Mr. Hawkins, all of them None of the 
very able Writers upon the Crown Law, have conſidered ſuch a Jinn bas“ 
Charge as is contended for to be eſſential. In the Trial of the ginvarres the 
ſeven Biſhops, tho' they were committed upon a fimilar War- fices of Peace 
rant, their Counſel did not take the ſame Objection. In refer- wil 
ring to that great Caſe, I am not to be underſtood as intending to C's by Wi- 
give any Weight to the Determination of the Judges who fat 
upon the Bench, in that Cauſe; I rely only on the Silence of The Counte! be 
the Defendants Counſel, who were all of them Lovers of Li- Le, 
berty, and the greateſt Lawyers of that Age. We have ſeen Pre- Liery and | 
cedents of Commitments returned upon Habeas Corpus's into the : 5 
King's Bench, where the Warrants have been all in the ſame 
Form, and no ſuch Objection taken; but the very Point was de- 
termined in the Cafe of Sir W. Wyndham, 3 Vin. Abr. 530, 53 5. Sir . Wind: 
Stra. 2. who was committed for High Treaſon generally, and 's Cat. 
not on the Charge of any Body, ſtated in the Commitment. 
2 Hawk. Pl. Cr. 120. Chap. 17. Sect. 17. refers to the Cafe of Safer to fet out 


Sir W. Myndbam, and fays it is ſafer to ſet forth that the Party is ee 

Charged upon Oath, but that is not neceſſary. Thus ſtands this en. 
Point on Authorities. The other Objection was, that the Libel The otter Ob- 

itſelf ought to have been ſet forth in hc Verba, but upon that Point “ten. 

too, we are all of Opinion that the Warrant is good, It was 


+ - | urged, 


„ 


to that Offence. 
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The Gaol urged, that the ſpecific Cauſe of Detention ought to be ſtated 
tion need not be with Certainty ; and therefore, if a Man be committed for Fe- 
— lony, the Warrant muſt briefly mention the Species of the Fe- 
1 lony. Now the Species of every Offence muſt be collected by 
-- nnd to ſet the Magiſtrate out of the Evidence, but he is not bound to ſet 

— forth the Evi» forth the Evidence, he is anſwerable only for the Inference he 


ws deduces from it. As to a Libel, the Evidence is partly internal 
banal gay and partly external. The Paper itſelf may not be compleat and 
e concluſive Evidence, for it may be dark and unintelligible with- 
| Libel is the onty out the Innuendo s which are the external Evidence. There is no 
ee other Name but that of Libel, applicable to the Offence of libel- 
ling, and we know the Offence ſpecifically by that Name, as we 
know the Offences of Horſe-ſtealing, Forgery, &c. by the Names 
which the Law has annexed to them, But two Reaſons were 
urged why the Law ought to be ſtated. Firſt, it was ſaid, that 
without it, the Court cannot judge whether it be a Libel or not. 

The court ought The Anſwer is, that the Court ought not in this Proceeding to 
woe any give any Judgment of that Sort, as it would tend to Prejudica- 
Bal heOffence, tion, to take away the Office of a Jury, and to create an impro- 
per Influence. The other Reaſon was, that unleſs the Libel be 

| ftated, the Court cannot be able to determine on the Quantity of Bail. 
Nature of te I anſwer, that Regard to the Nature of the Offence, is the only 
ty Role > neceſſary Rule in Bailing; as to the Offence of a Libel, it is an 


bene, high Miſdemeanor, and good Bail (having Regard to the Quality 


Good Bail requi- f the Offender) ſhould be required, but if the Libel itſelf was 


rable of a Li- 


aer. ſtated, we could have no other Meaſure of Bailing than this; 


beſides, there has been no Caſe ſhewn to warrant this Reaſon, 
and it was not urged in the Caſe of the feven Biſhops, but then 
| it remains to be conſidered, whether Mr. W:lkes ought not to be 
Defendant's be- diſcharged ; the King's Counſel have thought fit to admit that he 
Falamert ad“ was a Member of the Houſe of Commons, and we are bound to take 


Parliament ad- 


dend de dle Notice of it. In the Caſe of the feven Biſhops, the Court took 
Notice of it. Notice of their Privilege from their Deſcription in the Warrant, in 

the preſent Caſe there is no Suit depending; here no Writ of Pri- 

vilege can therefore iſſue, no Plea of Privilege can be received: 

It reſts, and muſt reſt on the Admiſſion of the Counſel for the 

Crown; it is fairly before us upon that Admiſſion, and we are 

bound to determine it. In Ld. Coke 4 Iuſt. 24, 25. after ſhewing 

that Frivilege of Parliament is conuſable at Common Law, he 

fays, that Privilege generally holds, unleſs it be in three Caſes, 

| v. 
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v. Treaſon, Felony, and the Peace. We have not been able in wha Cate 
to have Recourſe to the original Record, but in Cotton's Abridg- lament holes. 
ment, fol. 596. you will find my Ld. Coke was right. The Caſe 

I would refer to is that of William Lake, gth of Hen. 6. who Willan Lair 
being a Member's Servant, and taken in Execution for Debt, was 
delivered by the Privilege of the Houſe of Commons ; the Book 

adds, (and for that Purpoſe I refer to it;) wherein is to be noted, 

that there is no Cauſe to arreſt any ſuch Man, but for Treaſon; 

Felony, and the Peace. In the Trial of the ſeven Biſhops, the « the Peace” 
Words © the Peace are explained to mean * Surety of the TI Peas. T 
Peace. In the Caſe of The King v. Sir Thomas Culpepper, re- Tie King v. 
ported in 12 Mod. 108. Lord Holt ſays, that whereas it is ſaid in fe. 
our Books, that Privilege of Parliament was not allowable in | 
Treaſon, Felony, or Breach of the Peace, it muſt be intended 

where Surety of the Peace is defired, that it ſhall not protect a 

Man againſt a Supphcavit, but it holds as well in Caſe of Indict- 

ment, Information for Breach of the Peace, as in Caſe of Actions. 

In the Caſe of Lord Tankerville a few Years ago, which tho” not . Tack 
reported in any Law Book, is upon Record in Parliament, it was , ,,,q..a.. 
held that Bribery, being only a conſtructive, and not an actual Breach of the 


Peace does not 


Breach of the Peace, ſhould not ouſt him of his Privilege; there out Privilege of 
is no Difference between the two Houſes of Parliament in reſpectt 
of Privilege. The Statutes of 12 & 13 Wil. 3. c. 3. and 2 & 3 An. 

c. 18. ſpeak of the Privilege of Parliament in Reference not to one privitege of Par- 
Houſe in particular, but to both Houſes, what then is the pre- both Ho 
fent Caſe? Mr. Wilkes, a Member of the Houſe of Commons, is | 
committed for being the Author and Publiſher of an infamous 


and ſeditious Libel. Is a Libel zpſo Facto in itſelf an actual Live! only tends 


| Breach of the Peace? Mr. Dalton in his Juſtice of the Peace, fol. Bui Breach of, 


289. defines a Libel as a Thing fending to the Breach of the de Feste. 
Peace. In Sir Baptiſt Hicꝶs's cafe, Hob. 224. it is called a Pro- 

vocation to a Breach of the Peace. In Lev. 139. The King v. 

Summers, it was held to be an Offence conuſable before Juſtices, 

| becauſe it tended to a Breach of the Peace. In Haw. Pl. Cor. 

193. chap. 73. ſect. 3. it is called a Thing directly tending to a 

Breach of the public Peace. Now that which ends only to the 

Breach of the Peace, is not an actual Breach of it, is too plain a 
Propoſition to admit of Argument. But if it was admitted that Privitge of Page 


a Libel was a Breach of the Peace, ſtill Privilege cannot be ex- a Breach of the 


Peace, unleſs it 


eluded, unleſs it requires Surety of the Peace; and there has been gutes Suren 
| : no of the Prace. 
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Seven Biſhops no Precedent but that of the ſeven Biſhops cited to ſhew that 
det of Libellen Sureties of the Peace are requirable from a Libeller ; and as to 


| deingrequired to the Opinion of the three Judges in that Caſe, it only ſerves to 


give Surety of 


| the Peace, ſhew the miſerable State of Juſtice in thoſe Days. Allybone, one 
foe wn of the three, was a rigid and profeſſed (a) Papiſt, Wright and 


apiſt; 


plasd here fer Hollbꝛvay, I am much afraid, were placed there for doing Jobbs, 


8oing Jobs. and Powell, the only honeſt Man upon the Bench, gave no Opi- 


cory aged nion at all, Perhaps it implies an Abſurdity to demand Sureties 
pare no Opinion of the Peace from a Libeller ; however, what was done in the 
Lale not Lan. Caſe of the ſeven Biſhops, I am bold to deny was Law. | 

Privilege of Pa= Upon the Whole, tho' it ſhould be admitted, that Sureties of 
Rev the Peace are requirable from Mr. W/{kes, ſtill his Privilege of 
been demanded Parliament will not be taken away till Sureties have been de- 


ee, manded and refuſed. Let him be diſcharged. Eaffer Term 3 
Geo. 3. 1763. C. P. MSS. The King v. Jobn Wilkes, Eſq. + 


Boch Houſes of However fince the above Opinion of the Court of Common Pleas, 


- Parliament have 


another. 


reſolved. th the Reſolutions of both Houſes of Parliament have determined, 
Privilege does that Privilege does not lie in the fingle Caſe of a ſeditious Libel, 


Caſe of a ſedi- Pod nota. 
tious Libel, 


CA. XVIII 
% 


An ent T was reſolved in this Caſe, that on a Motion for an Infor- 
nor bereadin 1 mation againſt A. an Affidavit in a Motion againſt B. cannot 
be read; becauſe the Swearer cannot be proſecuted for it if falſe. 
Michaelmas Term 6 An. 1707. Q. B. 11 Med. 141. pl. g. The 
| Deen v. Thetford Mayor. RE e 
How Aﬀdavs An Affidavit being intitled The King v. Lewis, it was objected 
muſt be intitled. there was no ſuch Cauſe in Court; but the Court ſaid, it was 
enough that there was a Cauſe below between The King and 
Levis, ſo the Affidavit was read. Trinity Term 12 Geo, 1726, 
K. B. Stra. 704. The King v. Lewis. N 


() Burn. Hift. O. T. 745. 3 Aud. 239. 


The 
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The Affidavits on which an Information was moved for had 
no Title (which was agreed to be right), but the Affidavits for - 
the Defendant on ſhewing Cauſe were intitled The King v. Jones ; 
and upon Objection to the reading them, the Court ſaid, that 
there being a Rule in the King's Bench to ſhew Cauſe why there 
ſhould not be an Information, that was a Proceeding in Court | 
between The King and Jones and warranted the intitling the Af- *þ 
fidavits in that Manner. Trinity Term 12 Geo. 1726. K. B. | 
Stra. 704, 705. Andr. 313, 314. S. P. The King v. Jones. 
Information was moved for, and a Rule to ſhew Cauſe: At on a Rude 0 


the Day freſh Affidavits were produced, Part in Confirmation, Sang an fg. 
and Part introductory of new Matter; and the Queſtion was, ee of 
whether the Affidavits could be read according to the Courſe of davits introduce 
tive. of new : 


the Court, it being objected, that no ſupplemental Affidavits Mater to be 


could be made but in Confirmation only, _ — 
The Court ſaid, that where Affidavits are produced, Part in f 


Confirmation, and Part introductory of new Matter, it is not a 

general Rule that they ſhall be abſolutely rejected; but the Court 

will be pretty nice in diſtinguiſhing what is new Matter, and 

what is Confirmation of the old, 

In Afﬀidavits upon which the Rule was made, the Complaint 

was, that A. and B. and ſeveral other Perſons, Sc. but no | = 

Perſon particularly charged ; theſe Affidavits were not produced, | 2 =_ 

in order to fix the Charge upon particular Perſons, * 
The Affidavits now offered are intirely introductive of new 

Matter; for the Charge in the firſt Affidavits being general, a 

general Anſwer would have been ſufficient; but this is reducing 

it to a particular Charge, and therefore makes a particular Anſwer 

neceſſary. Hilary Term 7 Geo, 2. 1734. K. B. 2 Kel. 1780 


Pl. 142. The King v. * 


CAP. 


Cuae. XIX. | 
INFORMATIONS and INDICTMENTS. 


King's Peace, 78 HE King's (a) Peace includes good Order and Govern- 


ha . . 
Mor be took ment, and that Peace may be broken in many Inſtances 


without Fs without an actual Force. 2 Kel, 230. pl. 103. as if it be an Act, 


8 1. Againſt Religion. 
ee Mo- 2. Againſt Morality. And | 
| Againſt the 3- Againſt the Conſtitution, or Civil Government, 


1. Againſt Religion, 


Libel to refer It is a Libel if it reflects upon Religion, that great Baſis of | 
Cents Civil Government and Society, and it may be both a ſpiritual | 
temporal Of- and temporal Offence. 1 Es 


fence. 


| Seandalow — Error brought by Defendant to reverſe a Judgment upon an 
Raleen Indictment, before Juſtices of Peace for ſcandalous Words; That 
the Religion now profeſſed was à new Religion within fifty Years, 
Preaching was but Prating, and hearing of Service more edifying 
than two Hours Preaching : And he was thereof convicted. The 
Not inquirable Error aſſigned was, that this was not any Offence inquirable by 
of Pat, Indictment, and before Juſtices of Peace, but only before the 
High Commiſſioners ; and it was referred to the King's Attorney 
to conſider thereof: And the Attorney (5) General certified, that 
it was not inquirable before them ; and of that Opinion was the 
Court, but they would adviſe. Eaſter Term 15 Jac. 2. 1617. 

K. B. Cro. Fac. 421. pl. 1. The King v. Atwood, 


(a) The Wiſdom of the Law has ſtiled it the King's Peace, becauſe it is His 
Authority that commands it, it is His Juſtice that ſecures it. The Earl of Not- 
tingham's Speech (as Lord High Steward) on Lord Cornwallis's Trial. See 
St. Tri. | | 3 

(b) Sir Henry Yelverton, Dugd. Chron. Ser. 105. Whitw, 167. afterwards fifth 
Judge of the Common Pleas. Cro. Car. 4. Tab. Judg. to Cro. Car. and to Cro. 
Jac. Dugd. Chron. Ser. 106. Chron. Jur. 189. See Cro, Car. 2, 3. V. Jo. 
63. Forteſc. Rep. 38 3. N. B. This Judge is omitted in J/hitw. and that 
Camb. Brit. 474. ſays he was Lord Chief Juſtice of England under King Charles 


the Fit. | 
An 


Cup. 19, INFORMATIONS and INDICTMENTS.  _57 
An Information was exhibited againſt the Defendant in the Ehen. 
Crown Office, for uttering of divers blaſphemous Expreſſions, 

Horrible to hear, viz. That Jeſus Chriſt was a Baſtard, a Whore- 
maſter, Religion was a Cheat ; and that he neither fcared God, 
the Devil, or Man. | en Ds 

Being upon his Trial, he acknowledged the ſpeaking of the 
Words, except the word Baſtard; and for the reſt, he pretended 
to mean them in another. Senſe than they ordinarily bear, vi. 
Whoremaſter, i. e. That Chriſt was Maſter of the Whore of Ba- 
bylon, and ſuch kind of Evafions for the reſt. But all the Words 
being proved by ſeveral Witneſſes, he was found guilty. 5 

And Hale ſaid, That ſuch kind of wicked blaſphemous Words Blaphemy no: 
were not only an Offence to God and Religion; but a Crime aug Revvien 
againſt the Laws, State and Government, and therefore puniſh- ** inn Law, 
able in this Court. For to ſay Religion is a Cheat, is to diſſolve 
all thoſe Obligations whereby civil Societies are preſerved, and ging Par. 
that Chriftianity is Parcel of the Laws of England; and there- of Edt 

fore to reproach the Chriſtian Religion, is to ſpeak in Subverſion 
of the Law. Hilary Term, 27 Car. 2. 1675. K. B. Ventr. 293. 


3 Keb. Rep. 607. pl. 53. The King v. Taylor. 1 
There was a Special Verdict on a Libel about the Trinity, and Libel about the 


> 


it was not made a Doubt of in that Caſe. Eaſter Term 10 An. 
1709. 2 Stra. 790. The Queen v. Clendon. . 
Defendant was convicted for a Libel, intituled, A ſober Re- *, Sher Reply to 
ply to the merry Arguments about the Trinity.” 2 Stra. 789. mens ator the 
See Id. 416. The King v. Hall. | | NE 
Five ſeveral Informations were preferred againſt the Defendant Five Informa- 
by the Attorney (a) General, for publiſhing five blaſphemous Li- vagtemons Li 
bels wherein the Miracles of our Saviour were turned into Ridi- xine the 
cule, and his Life and Converſation expoſed and vilified. His Swiour wae ri- 
Counſel offered to move three Matters in Arreſt of Judgment, ; 
One that the Book was not writ againſt the Chriſtian Religion, 
the other admitting it was, yet it could not be puniſhed by the 
Temporal Courts, but was a Matter innocent in itſelf, and law- 
ful for every Man to do. The third that the Statute of 9 & 10 f, 97 1%. 
W. 3. c. 32. had appointed a leſs puniſhment for this offenſe, 
than was at the Common Law, and by that Means had taken | 
away the Puniſhment at the Common Law. But the ſecond of fir en he. 


ſuffer it to be ar. 
I | | theſe sued whether 

| | | writing againſt 

Religion was ag 

Offence, 


(a) Sir Plulip Yorke, ſee Chap. 11, fol. 24. in Notes, 
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theſe Points the Court ſaid, they would not (a) ſuffer to be ar- 
gued; for the Chriſtian Religion is eſtabliſhed in this Kingdom; 

and therefore they would not allow any Books to be writ, which 
Religion Part of ſhould tend to alter that eſtabliſhment. They obſerved too, 
that as the Chriſtian Religion was part of the law, whatever 

An Offence to derided that, derided the Law, and conſequently muſt be an of- 
fence againſt the Law ; for the Laws are the only Means to pre- 
ſerve the Peace and Order of every Government, and therefore. 
whatever expoſes them prevents the Peace and Order of the Go- 
The King v. yernment to be kept. They ſaid the Caſe of The King v. Taylor 
ay lor. | N 1 . | 
was exactly founded upon this Reaſon, as it is reported in Vent. 
The King v. 293. So was the Caſe of The King v. Hall, where the buffoon- 
: ing the Trinity was held puniſhable by Information. This they 
ſaid was a Point, that carried with it ſuch clear Conviction in it- 
Refuſed to hear ſelf, that they refuſed to hear the Counſel give their Reaſons Why 
they ſhould be heard to it. Upon which the Counſel began to 
ſpeak to the firſt. Point, They faid, that the Intent of theſe 
Books were only to ſhew, that the Miracles of Jeſus were not to 
be taken in a literal Senſe; for as ſuch they were not great 

Myſtical and enough to prove his Divinity; but that they. were to be under- 
8 ſtood in a myſtical and allegorical Meaning. But at moſt the 
| Counſel obſerved, this Book could only be conſidered: as ſtriking 
againſt one received proof of his Meſſiahſhip, and not attacking 
Chriſtianity in general. To the third they ſaid, that before this 

Act the Court could inflict a diſcretionary Puniſhment, which 

might have been much greater than that preſcribed by the Sta- 
tute; they ſaid that the intent of this Act might well be con- 

ſtrued to limit the Diſcretion of the Court, and by that Means 
take from the Court that Power' of paſling Judgments, which 
they had before; now they obſerved, that if the Power of paſ- 
ſing the old Judgment was taken away, the Intent of the Parlia- 
ment might well be conſtrued to be to take away the old Method 

of Proceeding by eſtabliſhing the new one. To the firſt of theſe 


(a) The Court declared they would not ſuffer it to be debated, whether to 
write againſt Chriſtianity in general was not an offence puniſhable in the Tem- 
poral Courts at Common Law; they deſired it might be taken notice of that they 
Jaid this Streſs upon the Word general, and did not intend to include Diſputes 
between learned Men upon particular controverted Points. 2 Stra. 834. The 
late Lord Chief Juſtice Raymond in delivering the Opinion of the Court ſaid, 
& I would have it taken Notice of, that we do not meddle with any Differences 
in Opinion, and that we interpoſe only, where the very Root of Chriſtianity it- 
ielf is ſtruck at,” And with him agreed the whole Court, Fitzgib, 66, 

| Points 
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Points the Court faid, they were of Opinion that the attacking Atte%ing cl. 
Chriſtianity in this Way was deſtroying the very Foundation of it; * * 
and though there were Profeſſions in the Book, that the Deſign 

of it was to eſtabliſh Chriſtianity upon a true Bottom, by conſi- 

dering theſe Narratives in Scripture as emblematical and prophe- 

tical, the Court ſaid, thoſe Profeſſions could not be credited; 

and the Rule is, Allegatio contra Fadtum non eft admittenda. To Altgatio coma 
the third Point, they obſerved, that this was againſt an eſta- nm © 
bliſhed Rule, which fays, that a new Law (a) inſtituting a new New Law does 
Puniſhment ſhall not take away the old one, unleſs it changes ihe old Pond. 
the Offence, and makes it of a different Nature. Eaſter Term, - 

2 Geo. 2. 1729. Barhard. K. B. 162. 2 Stra. 834. Hitz- 


gib. 64. The King v. MWoolſton. . 
2. If it be an Act againſt Morality, x Morality, 


Deſtroying Morality is deſtroying the Peace of the Govern- Goverament, 
ment, for Government is no more than public Order, which is 
Morality. My Lord Chief Juſtice Hale uſed to ſay, Chriſtianity chritianity Part 
was Part of the Law, Ventr. 293. and why not Morality too? . L. 
Every immoral Act is not indictable, ſuch as telling a Lye, or Telling a Lye 
the like; but if it is deſtructive of Morality in general, if it does 1 8 
or may, affect all the King's Subjects, it then is an Offence of a 
public Nature. And upon this Diſtinction it is, that particular Fornication not 


puniſhable in 


Acts of Fornication are not puniſhable in the 2 Courts, Temporal 


and Bawdy-houſes are. The Court of King's Bench is the Cuſtos Baudy outs 
Morum of the King's Subjects. Sid. 168. pl. 29, And upon ve 


. . Te” . King's Bench 
this Foundation there have been many Proſecutions againſt the cj Aan. 


Proſecutions a- 


Players for obſcene Plays, though they have had Intereſt enough aint Players for 
to get the Proceedings ſtayed before Judgment. 2 Stra. 790. vhſene Plays. 
The Defendant was indicted at the Common Law for ſeveral Indiftment for 


ſhewing his naked 


Miſdemeanors againſt the King's Peace, and which were to the Body from a al- 
great Scandal of Chriſtianity, and the Cauſe was for that he Bu, and 


ſhewed his naked Body in a Balcony in Covent Garden to a great prone fon 
Multitude of People, and there did ſuch Things, and ſpoke 
ſuch Words, &c. (mentioning ſome Particulars of his Miſbeha- 
viour, as throwing down Bottles (piſt in) /i & Armis among 


(a) Lord Ch. Juſt. Raymond ſaid it was true, where a Statute introduces a a 
new Law and inflits a new Puniſhment, it muſt be followed; but where an 
AR of Parliament only inflits a new Puniſhment. for an Offence at Common 
Law, it remains an Offence ftill puniſhable as it was. before the Act; ſo it is in 
the Caſe of Forgery, which notwithſtanding 5 Eliz. c. 14. remains ſtill puniſhable 
as it was before that Statute, and with him agreed the whole Court. Fitzgib, 66, 


1 z | |  _ "the 
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the People. Keb. Rep. 720. pl. 95. 2 Str. 791. Forteſc. Rep. 

99.) And this Indictment was openly read to him in Court; 

and the Juſtices told him that notwithſtanding there was not 

Though no Star- then any Star-Chamber, yet they would have him know that 
Cen din. the Court of King's Bench was the Cuſtos (a) Morum, 2 Str. 790. 

| of all the King's Subjects; and that it was then high Time to 
puniſh ſuch profane Actions committed againſt all Modeſty, 

Chrifianity but which were as frequent as if not only Chriſtianity, but Morality 
gene. alſo had been neglected. After he had been kept in Court by 
niche on R®8- Recognizance from Trinity Term to the End of Michaelmas 
Term, the Court required him to take his Trial at Bar, but be- 


Confeſſs Indi ing adviſed, he ſubmitted himſelf to the Court, and confeſſed 


e the Indictment. Michaelmas Term 15 Car. 2. 1663. K, B, - 


The King v. Sir Charles Sedley. | : . 
Bustier bb- The Defendant was indicted for printing ſome obſcene Poems 
ing Lord Recheſ- of my Lord Rocheſter's, tending to the Corruption of Youth ; | 
of Tg upon which he went abroad, and was outlawed ; which he 
would not have done if his Counſel had thought it no Libel, 
Michaelmas Term 10 Will, 3. 1698. K. B. 2 Stra. 790. The 
King v. Hill. | I 
Information be. Information exhibited by the Attorney General againſt the De- 
vos in the Cloi- fendant Edmund Curl, for that he“ being an Evil diſpoſed and 
be ber Smock. Wicked Man, and wickedly contriving and intending to corrupt 
the Morals of the Subjects of this Kingdom, and to incline them 
to Wickedneſs, impiouſly and wickedly printed and publiſhed, 
and (4) cauſed to be printed and publiſhed a certain filthy, 
wicked, and obſcene Libel, intituled, Venus in the Cloiſter, 
or the Nun in her Smock; (ſetting out the ſeveral lewd Paſ- 
ſages,) to the bad Example, &c. And of this the Defendant 
was found guilty ; and it was moved in Arreſt of Judgment, 
| Trey ye that however the Defendant might be puniſhable for this in the 


in Tewporal Spiritual Court as an Offenſe againſt Morality, yet it cannot be 
ON a Libel for which he is puniſhable in the Temporal Court. | 


(a) The Court obſerved many Years afterwards, it was plain the Force uſed 


was but a ſmall Ingredient in the Judgment of the Court in this Caſe, and if 


the Force was all they went upon, there was no Occaſion: to talk of the Court's 
being the Cenſor Merum of the King's Subjects. 2 Stra. 792. = | 
' (6) An Information for a Libel was in the Disj unctive, viz, wrote or cauſed 

to be wrote, and held not good, 8 Mod. 328. - f 


Whatever 
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Whatever tends to corrupt the Morals of the People, ought 8 


to be cenſured in the Spiritual Court, to which properly all ſuch rals, muſt be 


cenſured in the 


Cauſcs belong. Shad Go 
In, the Reign of King Charles the Second there was a filthy 1 


run of obſcene Writings, for which we meet with no Proſecu- Court for ob- 
tion in the Temporal Courts ; and fince theſe were Things not 8 
fit to go unpuniſhed; it is to be ſuppoſed that my Lords the Bi- Geri the 
ſhops animadverted upon them in their Courts. . 

It is not pretended, ſays the Attorney (a) General contra, that King's cot 

there is any other Way of puniſhing the Defendant; for if the ET 

Spiritual Court had done.it, Inſtances might be given; and it is 

no Argument to ſay we meet with no Prohibitions; ſuch a Way 

of Argument would conſtrue them into all Sorts of Juriſdic- 


tions. 
This is an Offence at Common Law, as it tends to corrupt Offence at Com 


mon Law 8 


the Morals of the King's Subjects, and is . the Peace of aginſt che 


; the King. King's Peaces 
 Forteſcue J. owned it a great Offence, but knew of NO Mr. Juſtice Far- 


Law by which they could puniſh it. Common Law is Com- ade pale 
mon Uſage, and where there is no Law there can be no Tranſ- W Lau. 
greſſion. At Common Law, Drunkenneſs, or Curſing and Swear- 

ing, were not puniſhable; and yet he did not find the Spiritual 

Court took Notice of them. 

To make it indictable there ſhould be a Breach of the Peace, 

or ſomething tending to it, of which there is nothing in this 


Cue. 
Reynolds J. It is much to be lamented if this is not puniſh- Mr. Jufice e- 
nolds ſeemed to 


able: Agreed, there might be many Inſtances where Acts of Im- think it puaiſh 

morality are of ſpiritual Cognizance only ; but then thoſe are | 

particular Acts, where the Proſecution is pro Salute Animae of the 

| Offender, and not where they are of a general immoral tendency ; 
which he took to be a reaſonable Diſtinction. Drunkenneſs and 

Swearing. were puniſhable in the Spiritual Court before the Acts 

which made them temporal Offences, and in which the Juriſ- 


diction of the Spiritual Court is ſaved. 
Probyn J. inclined this to be puniſhable at Common Law, as Se id Mr, Juf: 


an Offence againſt- the Peace, intending to weaken the Bonds 4 
civil e Virtue and Morality. 


| (6) Sir Philip Yrke, ſee Chap. 9. in Notes, 
The 
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Court at lat of The Court afterwards gave it as their Opinion, that this was 


Opinion that it temporal Offence ; and therefore they gave Judgment for the 


was a temporal 


Offence, andgave (2) King. Michaelmas Term 1 Geo. 2. 1728. 2 Stra. 788, to 


> 792. Barnard. K. B. 29. The King v. Curl. 


| Obſcene Ribal- Tt ſeems, that a Writing full of obſcene Ribaldry, without any 


ek Re. Kind of Reflection upon any one, is not puniſhable at all by any 
Rem Proſecution at Common Law, as Mr. Serjeant Hawkins has heard 
Common 


Lew; it agreed in the Court of King's Bench; yet it ſeems that the Au- 


yet Author li- thor may be bound to his good Behaviour, as a ſcandalous Perſon 


able to be bound 


eo his good Be- of evil Fame. Hawk. Pl. Cr. 195. B. 1. Chap. 73. Sect. 9. 


Es The Defendants were indicted, by Indictment found at the 


No Libel unleſs 


i: refedts von Old Batley, for making, printing and publiſhing a falſe and ſcan- 
Perſon, dalous Libel againſt divers good Subjects of the King to the Ju- 
rors unknown, to the Intent and Purpoſe to defame the ſaid Sub- 


jects of the King, to other Subjects of the King, to the Jurors 


cognitis et cognoſcendis, and to move Strife among the liege Sub- 
jects of the King, to the Jurors unknown, cognitos, et cognoſcendos, 
K. B. unwilling ©, And this Indictment, after ſeveral Motions, was removed 


f 


Alden fe a into the King's Bench by Certiorari, which Certiorari the Court - 


dictment for a | | 
te 0d Balg. Was very unwilling to grant; but upon Information that the Re- 
Recorder being Corder, before whom the Defendants were to be tried, looked 


refleted on» upon himſelf as affected by the Libel, a Certiorari was granted. 


_ movingia And it being tried before Holt Chief Juſtice, at mf prius at 


Guild-ball, the Defendants were found guilty. It was now moved 


by Sir (5) Bartholomew Shower, Mr. (c) Mountague and Mr. Hut- 
ton, in arreſt of Judgment that this Libel did not appear to be 
prejudicial to any one, for the Jurors did not know the Perſons 


who were affected by the Libel, therefore they could not pro- 


perly ſay that the Matter was falſe and ſcandalous ; they did not 


know the Perſons of whom it was ſpoken; nor could they ſay 
that any one was defamed by it, Wherefore, &c. Judgment 


(a) The Court gave Judgment againſt the Defendant in the above Caſe con- 
trary to the Opinion of Mr. Juſtice Forteſcue, who thought the Work was ra- 
ther publiſhed on Purpoſe to expoſe the Ramiſb Prieſts, the Fathers Confeſſors, 
and the Popiſh Religion, Forteſc. Rep. 100. . 
/) Recorder of the City of London, 2 Maitl. Hift. Lond. 1206, Pref. to 
Tab. Ref. L. C. J. Holi's Arg. and Ref. xi. | TE 

c Afterwards knighted, 2 Ld, Raym. 126 1. Solicitor and Attorney General, 
Whitw. Lift 169. 167. Baron and Lord Chief Baron of the Exchequer, 2 Ld, 
_ * 9 Ilhitw. Lift 162. 156. Bunb, 110. L. C. J. Halt's Life, 98. 

ote (J). | EEE | . 


Was 
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was ſtaid until, &c. Note, this Libel was intituled, * The List « Tie Lif o 
of Adventurers in the Lady's Invention, being a Lottery, Sc.“ the Lady's In- 
Jin. Term 11 Wil. 3. 1693. Ld. Raym. 486. 3 Bac. Abr. 494. 

4 Read. Stat. Law, 151. Forteſc. Rep. 98. 2 Stra. 789. 2 Kel. 

230. pl. 183. 2 Barnard. K. B. 138, 166. Hawk. Pl. Cr. 195. 

Sec, 9. 3 Salk. 224. pl. 1. The King v. Orme and Nutt. 

A writ of Error of a Judgment given at the Seſſions for the No Indictment 
County of Middleſex at Hicks's Hall, by the Juſtices of Peace att oy 
there, upon an Indictment, which ſets fon, that the Defendant, 5 

ſuch a Day and Vear, and at divers other Days, at ſuch a Place, 
'« was, and ſtill is a common Bawd; and then and there, for her 
own Advantage and Gain, unlawfully procured certain evil diſ- 

ſed Perſons, as well Men as Women, then and there to meet 
In divers Brothels, and there to commit Whoredom and Fornica- 
tion, in Contempt, &c.” To this Indiftment the Defendant plead- 
ed not guilty, and was convicted, and fined 100/. And the 
Judgment was reverſed; for the Inditment ought to have been 
for keeping a, common Bawdy-houſe. But what is charged in 
this Indictment is but Solicitation of Chaſtity, which is a ſpiritual 
| Offence, and not inquirable or puniſhable at Common Law. 

And Serjeant. Broderick relied on the difference in Rol. Abr. 44. 

pl. 8, 9. See 10 Mod. 385. where it is reſolved, that for ſaying No Action lies 
a Woman is a Bawd, no Action will lie at Common Law ; other- worn Bus,; 
wiſe, if you fay ſhe is a Bawd, and keeps a Bawdy-houſe; be- otherwiſe, to fog 
| cauſe that is an Offence inquirable and puniſhable in a Leet. Bawdy- 1 
It was agreed both by the Court and Counſel in this Caſe, Keeping « Loag- | 


ing only, is keep- 


that if a Perſon was only a Lodger i in an Houſe, yet if ſhe made ing — 


uſe of her Room for the entertaining and accommodating Peo- Þ. houſe . F 


ple in the Way of a Bawdy-houſe, it would be keeping of a” 

| Bawdy-houſe as much as if ſhe had the whole Houſe. Trinity 229. He 
Term 4 An. 1703. Q. B. 2 Ld. Raym. 1197. Salk. 382. pl. 
31. See Forteſc. Rep, 98, 100. 2 Stra. 791, The Veen v. 


Pier ſon. 
This was an Indictment in London, againſt the Defendant, for Indiament for | 
printing a laſcivious and obſcene Libel, intituled, T he 1 1 
Plagues of a Maidenhead. It was tried before the Lord Chief bez 1 
Juſtice Holt, and the Defendant was convicted; and it was moved 5 
in Arreſt of Judgment, that this Offence was proper for eccle. ne 
ſiaſtical Conuſance, and no Offence. at Common Law; for it is 


only, that he deligning to diſturb the in Peace, publiſhed 
Bawdy. 


REES 1 
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Bawdy. This is only general Satyr, expoſing the Folly of young 


People, and expoſes Fornication. 

dae enden o Holt Ch. Juſt. ſaid, there were eccleſiaſtical Courts, why 
Liter of Bawdy. might not this be puniſhed there? If we have no Precedent we 
cannot puniſh, ſhew me any Precedent. | 

 Powel J. This is for printing Bawdy Stuff not fit to be mention- 

| ed publicly ; if there ſhould be no Remedy in the Spiritual Court, 
Ko Law. topu- it does not follow there muſt be a Remedy here. There is no 
La $0 puniſh it, I wiſh there were, but we cannot make Law, 


_ it indeed tends to the Corruption of good Manners, but that is 
= not ſufficient for us to puniſh. 
Te is a mere So» = Holt Ch. Juſt. This may be faid to be a Temptation to In- 
Chaſtity, continence, and therefore why not (a) puniſhable in the eccle- 
fiaſtical Court? This tends to Bawdy as well as ſoliciting of 
Chaſtity, but they do it only to get Money. | 
Juigment for Theſe are Matters not fit for public Examination, let there be 
"Judgment (5) ni at the End of the Term for the (c) Defendant. 
Eaſter Term 6 An. 1705. L. B. Neue. Rep. 1 99. 2 Str. 
790, 791. The Queen v. Read. 
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3. Againſt the Confitation, or Civil Government. =7 


| Seditious Words Under this laſt Head fall the following Caſes of" ſeditious 


eres. Words and Writings. 8 
— of Joi- All the Juſtices and Barons of the ( d) Coif, (e) Popham the 


5 Queen” 8 Attorney being preſent, aſſembled at Serjcants Inn in 
Pleet- 


(a) The late Earl of Hardwicke (when Attorney Genin) in bis Argument 
againft Curl, ſaid that this Expreſſion of the Chief Juſtice, was giving a falſe 
Reaſon for that ſudden Opinion, for it appears there is no Inſtance of the Spiri- 
tual Court's intermedling, where it is reduced to Writing or in Print. 2 Str. 
790. See 2 Salk. 552. pl. 15. 2 R. Raym. 80g, 8 10. Mo. 627. pl. 862. 

(% The Proſecutor never thought fit to ſtir it again. 2 Stra. 789. 

(c) The late Lord Ch. Juſt. Raymond ſaid, if this Caſe was to be adjudged 
again, they ſhould rule it otherwiſe. © 2 Str. 792. 

(d) Our Serjeants at Law are otherwiſe called Serjeants of the Ciif ; from the 
white Lawn Coif they wear on their Heads, under their Cap, when they are 
created, and always afterwards. Cow. Dict. Tit. Coif. Spel. Gl. 137, 335. 
Forteſc. de Laud, Leg. Angl. 116. The Coif calls the Serjeants to own themſelves | 
Freemen from the Frowns of Judges, who ſometimes browbeat Puiſnes, and 
gives them Liberty as Brothers of the long Robe, to ſpeak boldly becauſe weigh _ 
tily in a good Matter. Water. Forteſe. Illuftr. 562. 

(e) Phil. Grand. 116. Whitw, Lift. 167. Dugd. Chron. Ser. 97, 2 Birch's 


_ 2, Eliz, 227, Camd. Annal. Eliz, 373, 461. 2 Camd. Annal. Eliz, 4. 
Aﬀterwards 
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PFhet-fireet, concerning a Book deviſed by one Brown? containing 
divers ſeditious Matters, among which theſe Words were con- 
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Concerning a 
ſeditious Livel, 


| tained, among others, Every Preacher runneth to the Queen The libetlous 
Words, 


now, as though they were to be directed by her to tarry for Re- 
formations to be had for Matters of the Church : If the Magi- 
ſtrates will agree, all is well; if they will not, they are not of 
the Church, and it is a Shame to tarry for them, or for a Par- 

lament or Proclamation,”  &c. or to that Effect. The Queſtion 
is, whether the Party be within the Danger of the Statute of 
23 Eliz. c. 2. made againſt ſuch as do adviſedly and with a ma- 
licious Intent againſt our Sovereign Lady deviſe and write, print 
and ſet forth any Manner of Book, Rhyme, Ballad, Letter or 
Writing, containing falſe, flanderous and ſeditious Matter, to the 
Defamation of the Queen's Majeſty; or to the encouraging, 
ſtirring or moving of any Inſurrection or Rebellion within this 


Stat. 23 El. c. z. 


long ſince ex- 


pired. 


Realm, or any her Dominions belonging to the ſame, &c. And 


| Afterwards Lord Chief Juſtice of England; Spelm. Glſ.. 343. Dugd. Chron, 
Ser. 98. Chron, Fur. 177. Camd. Annal. Eliz. 223, 229, 231. Whitw. Lift, 


139. Tab. Fudg. to Cro. Fac. 2 Birchs's Mem. Q. Eliz. 227. Phil. Grand. 


116. Nom. Cap. Fuftic, B. R. at End Dy. Rep. Camden ſays he was Vir cen- 
ſorid Seueritate. 2 Camd. Annal. Eliz, 55, The learned Sir Jahn Hawles ſays, 
„That Judges ought to be bound up by the Reaſons given in Public, and not 
ſatisfy or make good their Judgment, by After-thought of Reaſons, How very 

ill did it become the Chief Juſtice Popham, a Perſon of Learning and Parts, in 
the attainting Sir Walter Rawleigh, of which Trial all fince that Time have com- 
plained ; when he gave his Opinion that the Afidavit of the Lord Cobham, taken 
in the Abſence of Sir Walter, might be given in Evidence againſt him, without 
producing the Lord Cobham Face to Face to Sir Walter, (which was deſired by 
him, although the Lord Cobham was then forth-coming) when he ſummed up the 
Evidence, he ſaid, 7uſt then it came into his Mind, why the Accuſer ſhould not 
came Face to Face to the Priſoner, becauſe he might detract his Evidence, and when 
he ſhould ſee himſelf muſt dye, he would think it beſt that his Felinw ſhould live 
to commit the like Treaſon, and ſo in ſome ſort feet Revenge, Which beſides that 
it is againſt the Common Law and Reaſon, it is againſt the expreſs Statutes of 
1 Edw. 6. chap. 12. ſect. 22, 5 & 6 Edw. 6. chap. 11. ſeat, 12, which takes 
Care that in Treaſon the Witneſs ſhall be brought Face to Face of the Perſon 
accuſed.” Haul. Rem. Fitzhar. Tri. 10. Sir Edward Cote gives L. C. J. 
Popham the following Character, via. That he was a moſt reverend Judge, of 


a ready Apprehenſion, profound Judgment, moſt excellent Underſtanding in the 


true Reaſon of the Law, and of univerſal and,admirable Experience and Know- 
ledge of all Buſineſs which concerned the Commonwealth; accompanied with a 


rare Memory, with perpetual Induſtry and Labour for the Maintenance of the * 


Tranquility and public Good of the Realm, and in all Things (behaving) with 
great Conſtancy, Integrity, and Patience.“ 6 Co. 75. a, Cre. Fac. 166. 
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Sediticus. 


Making the 
Queen s Arms 


with a Text that 


jofinuates Ca- 
Jumny in a 
Church, 


No Reſolution, 


Sevitious Words. 


INFORMATIONS and INDICTMENTS. Cuay. 19. 


held by all, that it was a Moving of an Inſurrection, and that it 
was ſeditious. 

At the ſaid Aſſembly was moved by Sir Edmond Anderſon Ch. 
Juſt. of the C. P. that it was found by Examination at the Afſize 
held at Bury St. Edmunds in the County of Suffolk, in Lent laſt, 
that one cauſed the Arms of our Lady the Queen to be 
painted on a Poſt in the Church between two Pillars; near the 
Arms he procured this Sentence to be wrote, which is in the 


Book of the Revelation, Chap. 3. Verſe 14, 15, 16. And to 


the Angel of the Church of the Laodiceans, &c, I know thy 
Works, that thou art neither hot nor cold : I would thou. wert 
either hot or cold : Therefore becauſe thou art Lukewarm, &c. 
it will come to paſs that I will ſpew thee out of my Mouth.” 
What Offence this was, in which there was no Reſolution. Sav. 
49. Pl. 104. 

Information that the Defendant falſely and maliciouſly * 
liſhed, uttered, and proclaimed, of and concerning the Govern- 
ment and Rule of England, and of and concerning the Traitors 
who adjudged King Charles the Firſt to Death, that the Govern- 
ment of the Kingdom, (not ſaid of England) conſiſts of three 
Eſtates; and that if a Rebellion ſhould happen in the Kingdom, 
unleſs that Rebellion was againſt the three Eſtates, it was no 
Rebellion : The Jury find, that as to the Publication of the 


Words, (viz. that the Government of England conſiſts of three 


In miniort ſerſu 
exploded, 


Stat. 13 Car, 2. 
c. 1. 
Parliament can- 
not war againſt 
the King. 

But one Autho- 
rity as to War. 


Eſtates, and if a Rebellion ſhould happen in the Kingdom, un- 
leſs it was againſt thoſe three Eſtates, it was no Rebellion,) guil- 
ty; but as to any other Words in the Declaration not guilty ; and 
for Exception in Arreſt of Judgment, it was ſaid theſe Words may 
be intended in mitiori (a) ſenſu, that there can be no Rebellion 
againft the King, but it muſt be againſt the three Eſtates, which 


are all united to the King, ſed non allocatur; for by (5) 13 Car. 


2. c. 1. it is expreſſed, that both not either Houſe of Parliament 
cannot War againſt the King under-any Pretence whatever ; and 
though it be granted that there are three Eſtates as to making 


Laws, there is but. one Authority as to War, and therefore * 


Indictments of Treaſon are againſt the Crown and Dignity, 1 
Elis. c. x, is to be intended only as to Laws making. The 


(2) This Conſtruction bo been long ſince 1 04 Fitzgib. 254. 10 Mod. 
197, 198. Gilb, Caf. 117, Skin, 364. Vin. Abr. 500. pl. 1. in Notes. For- 
teſc. Rep. 207 | 

(6) This Aa has been ſuffered to expire long ſince. Ruff bead, 


Court 
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Court ſuppoſing that the Words did tend to ſet on Foot that 
Poſition upon which the War (levied in 1641, by the two Houſes | 
againſt the King) was grounded, were much diſpleaſed that the Court aber 
Counſel would pretend to defend them, or put any tolerable se 
Senſe upon them. Ventr. 325. Judgment for the King ; and the 
| Defendant brought (a) Error in Parliament. Hilary Term 29 Car. 
2.167%. K. K4 Feb. Rep. 841. pl. 6. Ventr. 324. The King 
v. Horriſon. 

Beaford's Treatiſe of Hereditary Right was ; held to be a Libel, Heredirary Rich: 
though it contained no Reflection upon any Part of the then (6) tu. 
Government. Michaclmas Term 12 An. 1711. B. 2 Stra. 
| 789. Gb, Caf. 297. The Queen v. Bedford. 

An Information was exhibited this Term by the Attorney (c) « The Caſe of 
General againſt the Defendant, for printing and publithing a cer- , ta” 
tain wicked, falſe, ſcandalous, ſeditious and malicious Libel, in- 
tituled, The Caſe of the Honourable Alexander Murray, Eſq; 

in an Appeal to the People of Great Britain; more particularly 

the Inhabitants of the City and Liberty of Weſtiminſten;“ tending Houſe of Cn. 
to aſperſe, ſcandalize, and vilify the whole Body of the Commons 
of this Kingdom in Parliament aſſembled, and to repreſent their 
Proceedings in Parliament as cruel, arbitrary, and oppreſſive ; theirProceedings 
and to make it be believed as if the Commons, in Farliament e 
aſſembled, were a moſt wicked, baſe, and degenerate Set of Per- and they them. 


ſelves as wicked, 


ſons, and had acted in their legiſlative Capacity in open Violation and having ade 


in viol-tion of 


of the Conſtitution of this Kingdom, and had moſt daringly pro- c,uginrios, 
ſtituted their Power, and acted in Defiance of thoſe Laws in Defiance of 
which had been made and provided for the Security and Welfare 

of the Subjects of this Kingdom; and alſo to repreſent the faid reprefented as 


an Inquiſition ; 


Houſe of Commons as a Court of Inquiſition ; and to inſinuate as if infinvated that 
the Commitment of the ſaid Alexander Murray to Newgate was Atment come 


founded in Violence and Oppreſſion, and by that Means to ar- — 
raign the public Juſtice and Proceedings of the ſaid Houſe, and arraigned. 
to bring all the Commons of this Kingdom, in Parliament aſſem- — Gre 


mons 


bled, into an-ill and bad Opinion, and into the utmoſt Hatred brought into. 
and Contempt with all the Subjects of this King Mi- * 


(a) It does not appear what became of the Writ of Error, | 

(5) A general Reflection on the Government is a Libel, though x no particular 

\ Perſon is reflected on. 4 Read. Stat. Law 155. 

(e) Sir Dudley Ryder, Knight. Whitw. Lift. 167, 2 Stra. 1068, 1133. af- 
texwards Chief Juſtice of K. B. Mitt. Lift. 140, | 

5 1 5 | RS - | chaelmas 
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chaelmas Term 2 5 Geo. 2. 1752. K. B. MSS. The King v. (a) 


Wilkam (%) Owen, 


Libelin te An Information was exhibited this Term by the Attorney (c) 
ing Poſt.” General againſt the Defendant, for printing and publiſhing a certain 


falſe, wicked, ſcandalous, ſeditious and malicious Libel, intituled, 
* The London Evening Poſt, from Saturday, September 7, to T1 ueſtay, 
Fngland in 3 September 10, 1754. Ne. 418 5.” tending to repreſent this King- 


miterable Con- 
diojon. dom in a miſerable and wretched State and Condition; and the 


Danger. Conſtitution thereof in Danger of being overturned and ſubvert- 
ed urder the preſent Government and Adminiſtration ; and alſo 
| Revolution tra- to traduce the late happy Revolution, and to ſuggeſt that it was 
duced 

cotional, an unjuſtifiable and unconſtitutional Proceeding ; and alſo to diſ- 


unconſtitutional. 


Szelement of Pute and call in Queſtion the Settlement and Limitation of the 
edin Queſtion; Succeſſion of the Crown of this Realm in the preſent moſt illu- 
the ſame illegal. ſtrious Family; and to repreſent the ſame as illegal and unwarran- 
table, and to make it be believed that the ſaid late moſt happy 
— Revolution, and the Settlement of the Crown of this Realm, as 
now by Law eſtabliſhed, had been attended with fatal and perni- 


5 attended with cious Conſequences to the Subjects of this Kingdom; and alſo to 


quences,  ſcandalize the Parliament of this Kingdom, and to repreſent the 
Galized. Members thereof as perjured Slaves, bought at the Expence of 
beg ker: the Public for vile Purpoſes; and alſo to abuſe the King's prin- 


Jjured 


bought. a cipal Officers and Miniſters, ald to repreſent them as wicked 


allen abuſes, Perſons, by no Means fit to be employed or intruſted by the 
King. Michaelmas Term 27 Geo. 2. 1754- K. B. MSS. The 


King v. Richard Nutt, 
A bah Let- An Information was exhibited this Term by the Attorney (d) 


ter to the Peo- 


ple of Erle, General againſt the Defendant, for printing and publiſhing a cer- 
(a) It is obſervable that the Defendant was called John Owen throughout the 


Information. 

% This Proſecution was a Cauſe of great 8 it being commenced 
at the Requeſt of the Ze of Commons, who had voied the Caſe of Mr. Murray to 
be An impudent, malicious, ſcandalous and ſeditious Libel, falſly and moſt 
injuriouſly reflecting upon, and aſperſing the Proceedings of the Houle, and tend- 
ing to create Mifaporet: enſions of the ſame in the Minds of the People, to the 
Diſhonour of the Houſe, and in Violation of the Privilege thereof.” An Addreſs 
was thereupon preſented to the King, to deſire his Majeſty v ould give Orders to 
proſecute the Publiſher, which was accordingly done : However, the Defendant 
was acquitted on his Trial, which was by a ſpecial Jury, before the late Lord 
Chiet Juſtice Lee, at Guild- Hall, London, ſixth of Zuly 1752. 

(c) The Honourable William Murray, Eſq; now Lord Mansfield, and Lord Chief 
Juſtice of the King's Bench. Ihitw. Lift. 167, 140. 

(d) Charles Pratt, Eſq; The preſent Chief 1 of the Common Pleas, Mhitiv. 


Li/t. 167, 147. 


tain | 
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tain falſe, wicked, ſcandalous, ſeditious and malicious Libel, in- 
tituled, « A fixth Letter to the People of England, on the Pro- 

greſs of national Ruin; in which it is ſhewn, that the preſent 


Grandeur of France and Calamities of this Nation are owing to 
the Influence of Hanover on the Councils of England;“ tending Revolution 


traduced, 


to traduce the Revolution, and to repreſent it as the Foundation 
of all thoſe imaginary Evils and Calamities which he the fad 
| Defendant would falſly inſinuate the Subjects of this Kingdom 
did labour under; and alſo to aſperſe the Memory of King Wil. Memory of 


King H illiam 


iam the Third, pa of King George the Firſt; and to repreſent hc Third, and 
the public Meaſures which were taken and purſued during the 5 Mins Gerge 
Courſe of their reſpective Reigns as wicked, corrupt, and fatal %v««; _ 
Meaſures to this Kingdom ; and alſo to aſper ſe, ſcandalize and King Gerg: the 
vilify the late King, and his Adminiſtrators of the Government * wide, 
of this Kingdom; and to make it thought that the public Affairs 
of this Kingdom were in a moſt unhappy and declining State ; 
and that the Subjects of this Kingdom were unneceſſarily and Unneceſſary and 
moſt intolerably loaded and oppreſſed with Taxes, Debts and <7," 
Subſidies ; and alſo to inſinuate that the late King had no Concern 
for the People of England, nor any Regard for the Intereſt, Ho- 

nour or Welfare of this Kingdom; but that the Treaſure and Treafure, ac. 
Riches of this Kingdom were miſapplied, waſted and diſſipated pre eye ap- 
in Support of the Electorate of Hanover, and his German Domi- gat of Haven 
nions. Hilary Term 31 Geo. 2. 17 58. K. B. MSS. The King 
v. Doctor John Shebbeare. 

An Information was exhibited this Term by the Attorney (a) 4 The North 
| General againſt the Defendant, for printing and publiſhing a cer- XIV. Number 
tain malicious, falſe, ſeditious and ſcandalous Libel, intituled, | 
«© The North Britain, Number XLV.” tending to vilify and tra- tending to tra. 
duce the King and his Government, to impeach and diſparage Sean; 
his Veracity and Honour, and to repreſent and make it be be- to impeach the 
lieved that his Majeſty's moſt gracious Speech, delivered from his Weng 
Throne to the Parliament, on Tueſday the 19th Day of April! 
1763, contained many Falſities and groſs Impoſitions upon the 
Public; and that his Majeſty had ſuffered the Honour of his 
Crown to be ſunk and proſtituted, and the Intereſt of his Sub- | 
jets and Allies to be treacherouſly betrayed ; and alſo to render To reader King 


the King and his Government contemptible and odious ; and to contemptible:; 
excite Tumults, Commotions, and Inſurrections; and to violate 


(a) Charles Terk, Eſq; Whinw, Lift, 167, 
Fs 3 | and 
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and diſturb the public Tranquillity, good Order, and Peace of 
the Kingdom. Eaſter Term 3 Geo. 3. 1763. K. B. MISS. The 
King v. John Wilkes, Eſq. 

The like, The like Information was exhibited by the Attorney (a) Ge- 
neral this Term againſt the Defendant, for printing and publiſh- 

Ing, © The North Briton, Number XLV. Eaſier Term 3 Geo. 
3. 1763. K. B. MSS. The King v. George Kearſley, 


| Publieaionef The like Information was exhibited by the Attorney (a) Ge- 


North Briton in 


Volumes. neral this Term againſt the Defendant, for publiſhing the ſaid 
| North Briton Number XLV. in Volumes. Hilary Term, 4 Geo. 
3. 1764. K. B. MSS. The King v. Jobn Williams. 

The like, The like Information was exhibited by the Solicitor (5) Ge- 
neral this Term againſt the Defendant, for printing and publiſh- 
ing the North Briton, Number XLV. in Volumes. Michaelmas 
Term 4 Geo. 3. 1763. The King v. Jobm Wilkes, Eſq. 

Other Caſescon- I ſhall now proceed to digeſt the other Caſes wherein there 

digeſted, have been Proſecutions for Libels, which did not ſeem to come 
ſo properly under any of the forgoing Diviſions. - 

A ScotchPeerr The Defendant was indicted for being the Author and Contri- 


capitally coavic- 


ted for writing ver of a ſcandalous and ſeditious Libel, intituled, * The humble 
r Supplication of a great Number of the Nebility and others, Commiſ=- 


Supplication of a 


ob ans ſioners in The late Parliament, reflecting on his Majeſty and the 
others, Commif- Government, and was capitally convicted, but pardoned. The 
late Parliament; Trial was at Edinburgh. 3 Dec. 163 4. 10 Car. The King v. Jobn 
but pardoned. Lord Balmerino. 
Nobleman ben. By this Trial we find (which was the Readon for inſerting it) 
in Scotland, that a Nobleman is not tried by his Peers in Scotland, but in the 
ordinary Courts, and by a Jury conſiſting of Peers and Com- 
| moners, who are always above thirteen (in this Caſe fifteen) and 
Court deter- their Verdict determined by a Majority of Voices. It is obſerv- 
mn e able alſo, that the Court firſt determine whether the Facts in the 
Indictment amount to Treaſon or F elony, and whether they are 
abe Fade. well laid; and afterwards a Jury is impanelled to try the Facts. 
Ei, Jury Whereas in England the Jury take both the Law and the Fact 
and Fat, upon themſelves, and bring in a general Verdict of Guilty or 
Not guilty : Though, it is true, in England Exceptions may be 
taken to the Indictment before the Trial, and the Priſoner may 


move in Arreſt of Judgment after Conviction, where * Thing 


(a) Sir Fletcher Norton. Whitw, Liſt. 169. 
(6) William ge . Eſq; HVhitw. Lift, 167. 


appears 
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appears illegal or inſufficient on the Face of the Indictment. It oe 
is obſervable alſo, that where a Perſon was capitally convicted in cuted fame Day 
Scotland, it was uſual to execute him the fame Day he is con- ademdes. 
demned, and not allow him Time to prepare for Death as is 
practiſed in England: But then the Proceedings appear to be proceedings 
much longer depending in Scotland than England; for this Trial 997: tou in 
of Lord Balmerino's began the 3d of December 1634, and the Ble. 
Jury did not bring in their Verdict till the 2oth of March fol- | 
lowing ; And laſtly, It appears that the Evidence conſiſted of Fridence, « 
written Examinations and Depoſitions; and the Witneſſes were tons v 1 0. 
not produced perſonally in Court, to give their Teſtimony in e 
the Preſence of the Priſoner, according to the Practice of the aud woe. 
Courts of England in capital Caſes. : 
The Defendant was charged in the Indictment only with a Miſ- Pr Printer, Vender, 
demeanor, for which he was tried and convicted, in printing a Libel, « i The Speethes 
intituled, The Speeches and Prayers of the late King's Judges 5 ; _ ia King 
and ſelling and uttering the fame: Part of the Words laid in a 
the Indictment being taken out of a Letter from Cook the Regicide Mikdemeanor, + 
to his Friend, a little before his Execution, wherein he ſays, 
« The Cauſe for which I am in Bonds is as good as ever it was 
And I believe there is not a Saint that hath engaged with us but | 
will wiſh at the laſt Day that he had ſealed to the Truth of it 
with his Blood : I am fatisfied it is the moſt noble and glorious 
Cauſe that has been agitated fince the Apoſtolical Times, being 
for Truth, Holineſs, and Righteouſneſs ; for our Liberties as Men 
and as Chriſtians; for removing all Yokes and Oppreſſions: It 
is ſuch a Cauſe, That the Martyrs would come from Heaven 
again to ſuffer for it, if they might: I look upon it as the moſt 
high Act of Juſtice (the Murder of the late King) that our Story 
can parallel, Sc.“ 
© Brewfter was a ſecond Time indicted and convicted for print- Printer and * 
ing and publiſhing a Libel called, The Phenix; or The Phenix; or the 


ſolemn League 


Solemn League and Covenant ;” in which it was declared, and Covenant,” 
convicted of a 


% That a King abuſing his Power, to the Overthrow of Religion, raue 


” Laws, and Liberties, which are the very Fundamentals of this 


Contract and Covenant, may be controuled and oppoſed: And 
if he ſet himſelf to overthrow all theſe by Arms, then they who 
have the Power, as the Eſtates of a Land, may, and ought to 
reſiſt by Arms; becauſe he doth by that Oppolition, break the 
very Bonds, and overthrow the Eſſential of this Contract and 


| Covenant : This may Juſtify the nn of this Kingdom, 
againſt 


—— —ͤ— — 
: } on 
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againſt the late King, who, in an hoſtile Way, ſet himſelf to 
overthrow Religion, Parliaments, Laws, and Liberties; and that 
the breaking this Covenant, was a greater Sin than the breaking 
a Commandment.” Hilary Term 15 Car. 2. 1663. K. B. The 

King v. Brewſter, | | | | 
Proſecutor my We may obſerve that it is in the Power of the Proſecutor, to 
de den. call the Offence what he pleaſes : Though the Fact be really an 


he pleaſes, 
Treao cherge- Overt Act of High Treaſon, he may charge the Priſoner only 
a aa With a Miſdemeanor ; nor can the Jury find it to be any thing 


If Charge High elſe, though the Treaſon be never ſo evident: On the other 
Evidence a Mif- hand, where the Priſoner is charged with High Treaſon, and it 


— demeanor only, appears upon the Evidence, that the Offence amounts to no 


The Jury mſ more than a Miſdemeanor, the Jury muſt acquit the Priſoner, 
aqui and cannot find him guilty either of Treaſon or Miſdemeanor: 
Goal hemprty It appears alſo, that in a Trial for a Miſdemeanor, a Man might 
manor. have had Counſel formerly, but not where he was charged with 
Counſel in Trez- High Treaſon ; though at this Day, by a late (a) Act, he may 
capital Offences, have Counſel in Treaſon: However in Murder, and other ca- 
rune prot pital Offences, he is ſtill denied (5) Counſel ; unleſs where a 
Point of Law ariſes on the Frame of the Indictment, or on the 
Facts that are given in Evidence. | : 


* 


Writer and Pub-" An Information was granted againſt Henry Carr, and he was 


weely Packer of this Term in Guildhall tried and convicted of Writing and Pub- 


tare, ger liſhing a Book, called, The Weekly Packet of Advices from Rome, 
and convicted of Fe. in Which, among other Things, was contained the follow- 
Libellous Paſſage. ing ſcandalous and libellous Paſſage : © There is lately found out 
by an experienced Phyſician, an incomparable Medicament, 
called, The wonder-working Plaiſter, truly Catholick in Opera- 
tion, ſomewhat of Kin to the Jeſuits Powder, but more effec- 
tual, The virtues of it are ſtrange. and various: It will make 
Juſtice deaf as well as blind ; takes Spots out of deepeſt Trea- 
ſons, more cleverly than Caſtle-ſoap does common Stains : It 


alters a Man's Conſtitution in two or three Days, more than the 


(a) Stat. 7 8 & M. 3. c. 3. See Ft. Cr. Law 221. | 

(% There is no other good Reaſon can be given why the Law refuſeth to al- 
low the Priſoner at the Bar Counſel in Matter of Fact, when the Life is con- 
cerned, but only this, becauſe the Evidence by which he is condemned ought to 
be ſo evident and plain, that all the Counſel in' the World ſhould not be able to 
anſwer it.“ The Earl of. Nattingham's Speech (as Lord High Steward) on Lord 
Cerntuallis's Trial, which fee in St. Tri, 5 


Virtuoſo's 
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Virtuoſo's Transfuſion of Blood in ſeven Years ; is- a great 
 Alexipharmick, and helps Poiſons, and thoſe that uſe them: 
It miraculouſly exalts and purifies the Eye-ſight, and makes 

People behold nothing but Innocence in the blackeſt Male- 

factors: It is a mighty Cordial for a declining Cauſe; ſtifles a 

Plot as certainly as the Itch is deſtroyed by Butter and Brim- 

ſtone. In a Word, it makes Fools wiſe Men, and wife Men 

Fools, and both of them Knaves. The Colour of this precious 

Balm is bright and dazling, and being applied privately to the 
Fiſt in decent Manner, and a competent Doſe, infallibly per- 
forms all the ſaid Cures, and many others not fit here to be men- 

tioned.” Hilary Term 31 Car. 2. 1679. K. B. 2 St. Tri. 

554. The King v. Carr. | oY 
To affront the Juſtice of the Nation in a Manner ſo groſs, Aﬀronting na- 
though it be ſomewhat myſtical, muſt always be conſidered as nts” a oF 
a Libel: If it be ſaid, that the Paſſage was dark and unintelli- 4 Hbelless. 
gible, or if any Perſons were to be underſtood through it, they 
were only a few bad and inconſiderable Men; I would make 

uſe of the Words of the late Serjeant (a) Parker, on Doctor (5) 

' Sacheverel's Trial, whoſe Opinion may very well paſs for Law. 

In Anſwer to theſe Gloſſes, I might ſay, that if this were 

meant, not of the higheſt Characters and Stations, nay, though it 

were true too, the affirming this of them would be criminal, 

and, in the Manner he does it hig ſo. All ſubordinate Ma- Subordinate Ma- 


giſtrates may be 


giſtrates, of whatever Station, may be regularly complained of, con.»lained of, 


but not traduced, 


and called to account; but the meaneſt are not to be traduced d \ibenea, 
and libelled, nor the Government upon their Accounts.“ 3 
And again, though the Style is changed to the Ironical, yet tronical, 
the Arguments will appear ſtrong and convincing. | TY 
(e) This is an extraordinary Step; that, let a Man caſt Scandal on Go: 


vernment, tho? 


never ſo many Scandals and Reproaches on the' Government, public, yer if 
only ſuggeſted 


though in never fo public a Manner, yet if it be done by way und infinuated, 

of Suggeſtion and In/inuation, and the Charges not expreſly marn- not criminal. 

tained and avowed, there is no Crime in it, or not any higb one: 

That is in ſhort, Sedition and expoſing the Government is lawful, Saite lawful 
EEE - | | . guarded, 


(a) Afterwards Lord Chief Juſtice of the Court of King's Bench; Lord Chan- 
cellor, and Earl of Macclesfield, Lord Ch, Juſt, Holt's Life 115. 2 R. Raym. 
1309. 3 Col. Peer. of Eng. 493. Gaz, No. 4665. 2 Burn, O. T. 543. 
Whitw. Lift, 135, 139. Lift of Chancellors, &c. prefixed to Chanc, Rep. 
(b) Sachev. Tri. 99, 
(e) Same Trial fel. 108, 5 „ 
= | L | only 
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only the (a) Manner is to be taken care of. Don't do it dire&ly 
and avowedly, for that would be dangerous; but do it by Sugge/- 

: tions that every Body will underſtand, and which will have their 

Mo het Fall Effect, and all's ſafe; for thoſe who come to judge you are 
every Body eie not to underſtand you, though every Body elſe does. | 

. Judges accuſedof When the Faction could no longer blind the Judges with falſe 

zee. and ſpecious Tales, atteſted by their Knights of the Poſt, their 
| next Stratagem was to employ Swarms of Scriblers, to accuſe 
the Judges of Bribery and Corruption, and even to charge them 
formally with Partiality and Injuſtice before the Privy Council 

and the Parliament ; whereby they hoped to deter the Judges 

from prying too narrowly into their Knavery, or to get theſe re- 
moved and others put in their Places, that would comply with 

their Dictates: And could they have made the Judges of Ve- 
minſter-Hall their Tools, no Doubt but they might have ſup- 
ported the Credit of this, or any other Plot they were pleaſed 

to invent, and by this Means have deſtroyed all the true Friends 

of the Conſtitution on Pretence of their being popiſhly affected. 

This was the Game they played with ſuch Succeſs in the Year 

Faithfol Juizes 1041, when every Judge, that durſt appear faithful to his 

Treaſon. Prince, and the Truſt repoſed him, and would not ſubmit to 

the. Direction of the Rebels, was immediately charged with 

Get u n., High-Treaſon : And King Charles being ſurrounded with a {et 

Judges, of treacherous Courtiers, and who adviſed him to give up his 

loſt all bis, Judges, and his beſt Friends to their Rage; loſt all Manner of 

Power and influence in his Dominions in that very Inſtant. Thoſe: 
who were deſirous to ſerve their King, found he could no longer 
protect them, fince both the Miniſtry and Judges were become 

Caution te accountable to the Commons: But it is to be preſumed, that fu- 

nden to the Cla- ture Princes from this Example, will be cautious how they ſuffer 

3 **= themſelves to be ſtripped of their Authority, by the Clamours of 

Judges and Mi- a reſtleſs Faction, againſt their Judges and Miniſters, who are 

5 uſually attacked in the firſt Place, in order to make their Way to 

the Throne itſelf: On the other Hand, it is acknowledged to 


(a) Mr, Juſtice Powys upon a like Occaſion ſaid, that the latter Judgments. 
had been right in denying the Rule of taking Words in mitiori Senſu, becauſe it 
left a Liberty for Men to defame others, provided they did it with a little Cau- 
tion, and it had been known that People had taken Advice of Counſel upon a 
Sheet of Paper full of ſcandalous Words, in order to know which they might- 
out with Safety. Gb, Caf. 117. 15 | 55 10 
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be the Intereſt and Duty of every Prince, to abandon thoſe Mi- „ 
niſters and Judges, he is ſatisfied have abuſed him, or his People; abandon Mini- 
and even to puniſh their Miſdemeanors himſelf, with the utmoſt dhe bad nid 
Severity and Diſpatch ; for Men will ever form ſome Notion of pe ther 
the Maſter from the Servants he employs. If the Miniſter puniſh them with 


verity 


wants either Capacity, or Integrity, it is preſumed the Prince is Maſter known 
defective in his Intellects, or in his Concern for the Welfare and eee 


Protection of his People. e 


honeſt, Prince 
preſumed defective in his Intellects, or in his Concern for the Welfare of his People. 


Upon an Information againſt the Defendant for publiſhing a e e 
Libel called Dangerfield's Narrative;“ he pleaded that he was, gd Nowa- 
at the Time of the Publication, (a) Speaker of the (5) Houſe of of the Hofer” 
Commons, and, as ſuch, had a Right to publiſh the Votes and e 
Acts of the Houle, and that the Narrative was printed and pub- 

liſhed as Parcel of the Proceedings. The Court would not de- 

bate the Formality of ſuch an idle inſignificant Plea (as they 

were pleaſed to call it) but gave Judgment for the King. 

Eaſter Term 2 Jac. 2. 1686. K. B. 2 Show. Rep, 471. pl. 436. 

| Comb. 18, See Ath, Power, &c. of Parliament, &c. The King 

v. Williams, 

An Information NE” the Defendant who was a Clergyman, 0 Ta | 
for compoſing, making, writing, and publiſhing a ſcandalous, **" 
malicious, wicked, and ſeditious Libel upon the King and late 
Queen Mary, and their Government, in theſe Words, © Mary's 
Epitaph : Here lies King James's diſobedient Daughter, who was 
addicted, Sc.“ Hilary Term 7 W. 3. 1695. K. B. Carth. 405. 

5 Mod. 163. Comb. 3 58. Salk, 281. pl. 8. The King v. Pain. 

An Information was preferred by Mr. Attorney (c) General Information 
againſt the Defendant for writing and publiſhing a certain ſedi- Free al 
tious Libel, intituled, © The Obſervator, and the Obſervators @ The Olſen | 
laid in the Information were very ſcandalous. Michaelmas Term war. 

3 An. 1702. Q, B. 2 Ld. Raym. 1061, Salk, 51. pl. 14. 
6 Mod. 268. The Ryeen v. Tutchin, | | 


(a) It is obſervable that Sir Milliam IV; ton was not Speaker of the Houſe of 
Commons, at the Time this Cafe was adjudged, though he was when the Offence 
of which he was accuſed was committed. 

(5) The Lord Chief Juſtice Myigbt aſked the Defendant's Counſel, whether 
an Order of the Houſe of Commons could juſtify a ſcandalous, infamous, flagitious | 
Libel? 2 Show. Rep. 47 1. pl. 436. 

0 Sir Edward Northey. Ii bitio. Lift. 167, 2 Ld. Raym. 768, 1261, 1317. 


12 . . 
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. wel Never did ſeditious Libeller meet with better Fortune, or ra- 
L'belled the Go- ther better Supporters, than Mr. Tutchin, who had arraigned the 
OY Adminiſtration of the Government, for Months and Years toge- 
— ther, in a Daily Paper, and yet never was puniſhed for it: Nay, 

he did not only tell the People, that there were miſmanagements, 
People a Richt but that they had a Right to call their Governors to account for 
Ce them; to diſplace the Miniſters, and even dethrone their Prince, 
irince, Se. and transfer their Allegiance to whom they pleaſed, when they: 
Turchin reproved did not approve the Adminiſtration: For this he had been re- 


d ad iſhed . . 
by Parliamene proved by the Parliament, and by the Secretaries of State, and 


and Sac. admoniſhed to have a Care how. he publiſhed ſuch treaſonable- 


of State, : g | 
| Papers: But ſtill he went on, and it was near two Years before 


Charged with he was proſecuted at all for them, and then only charged with a 
Fol, ene” Miſdemeanor, though he was certainly guilty of Treaſon, if 
gulryot Iran. conſpiring the Deſtruction of his Sovereign, and inciting the 
| People to depoſe her, and ſet up another if ſhe did not alter her 
res Miniſtry, was Treaſon. This was the perpetual Drift of his Pa- 
Treaſon 3 pers ; which he durſt not have publiſhed, if he had not been in 
igdemnified, a Manner, inſured of: Indemnity, from thoſe who put him upon 
writing them, furniſhed him with Materials, and, probably were. 
the real Authors of many of them. ; 50 | 
The Obſervator, Defor, and a numerous Tribe of Libellers, . 
the Tools of Faction, did not a little contribute to the Change 
of the Miniſtry in Queen Anne's Reign, and their Maſters in 
Gratitude for the Service they had done, ſkreened them from the 
Puniſhment they deſerved. | : 
For it is amazing, when the-Ob/ervator had plainly threatened, 
that the People would depoſe her Majeſty ; and told her in Print, 
that they had a Right to do it, if they did not change Hands, . 
that he ſhould eſcape unpuniſhed. As to the Flaw in the 
Pleadings, of a Diſcontinuance of Proceſs, which brought him 
off (a) after his Trial; I verily believe, as the Attorney General 
ſaid in Court, that it was done by the Direction of ſome of his 
great Friends on Purpoſe. However, this could not have ſavedd 
him long; the Proſecution would have been revived, and he 
would infallibly have been puniſhed, had not his Friends ſoon 
after come into Play, the Attorney General, and all his Proſecu- 
tors been diſplaced, and he ſecured by the Countenance and Pro- 
tection of the Miniſters he ſerved. 


(a) See Cha-. 20, ard Preface. ” | 
= | Information. 
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Information was brought to have Judgment for a Libel, called, 4 
The Country Parſon's Advice to my Lord Keeper, The Judgment * e Cre 


Parſon's Advice 2 


was regularly ſigned, but the Defendant did not move in Arreſt 7 Lad 
of Judgment within the four Days; and the Court doubted Se Whetber 
whether they could hear Counſel, this being in a criminal Cauſe, P*fendant can 


move in Arreſt 


the Court ordered Counſel to ſpeak to this Point. But after- ef Judgment af. 
wards the Attorney (a) General conſented they ſhould take their ins e; 
Exceptions, which they accordingly did, and they were all over- Sue. | 
ruled. Eaſter Term 5 An. 1706. Q. B. 11 Mod. 78. pl. 12. 
The Queen v. Drake. | 7 8 


- 


Information for writing a ſcandalous Libel, intituled, * Mer-* Mercrius Po- © 
curius Politicus”, containing ſeveral libellous Matters; the prin-"* 

cipal Scandal (5) Mr. Solicitor General ſaid, was, That the late 
Revolution was the Deſtrutiion of the Laws of England; if the 
Jury upon a Special Verdict find the Subſtance, it is ſufficient to Subſtance found.“ 
make it a Libel, though there be a (c) Variance, eſpecially if thelmmaterial Va- 
Variance be immaterial. Trinity Term 5 An. 1706. L. B. 11 
Mod. 86, pl. 5. The Queen v. Doctor Brown, , 

A Rule was made upon the Defendant to ſhew Cauſe why an An Information 


granted for in- 


Information ſhould not go againſt him for a Libel, made upon baun: that 


one Mr. Carter a Juſtice of Peace in Oxfordſhire, which inſi- Ju: of Peace 
nuated that Mr. Carter had lately forſworn himſelf in an affi- . 
davit. And the Cauſe that he ſhewed was, that the Fact con- Libet true. 
tained in the Libel was true; and therefore he hoped the Court 

would not allow him this ſummary Way of Proceeding, but 

leave him to his Indictment or Action upon the Caſe. The Informs-ions to: 
Chief (d) Juſtice ſaid in all Caſes Informations for Libels go, Gt, Bunn. 
unleſs you can ſhew the Court ſome probable Cauſe for them , e de 
to believe you did not publiſh it. Now if you had denied it, 

it would have ſignified nothing; for then affidavit ſtands againſt Afar againit 
affidavit; therefore the Information ſhall go, that the Fact may . 

be tried. And Judge Forteſcue ſaid, that it would be a ſtrange Strange to juſtify 


before Informa- 


Thing if a Man ſhould be allowed to juſtify, when an Informa- tion, when you » 


cannot after, 
(a) Sir Edward Norihey. See fel. 75. in Notes. . i 
(b) Simon Harcourt. Mhitu. Lift. 169. 2 R. Raym. 1261. afterwards Lord 
Keeper; and Lord Chancellor; Mbit. Lift, 135. Burn. Hift, O. T. 553. 2 
R. Raym. 1317. Lift of Chancellors, &c, prefixed to Chanc, Rep. and laſtly Viſ- 
count Harcourt. 4 Col. Peer Eng. 246. | 
(c) See Preface. . | : 3 
(4) Sir John Prat. Whitw. Lift. 139. Stra. 86. Note; He was Father to the 
preſent Chief Juſtice of the Common Pleas, L. C.. J. Halt's Life 36. Note (w.) 


tion 
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tion is prayed againſt him, and ſhould not be allowed to juſtify 
in the Information itſelf, when it is gone; accordingly the Infor- 
mation was granted, Eafter Term 13 Gee, 1727. Barnard. K. 

For chargingn B. 13. The King v. Dor mer. 
dach gans Motion was made for an Information for publiſhing a Libel 


with getting 


200,000 1- of upon the Vor Buildings Company, i in an Advertiſement put into the 


dubeir Seal. Daily Poſt, on Tueſday the 18th of February, by charging the 
; Company with raiſing the Value of their Stock, by getting 


100,000/, under the Credit of their Seal, accordingly a Rule was 


made to ſhew Cauſe. Hilary Term 5 Geo. 2, 1732. 2 Barnard. 


| Taformaton K. B. 114, The King v. Nutt, 


granted for pub. 


liſhing a Para- On Rule to ſhew Cauſe why an 1 ſhould not be 


— 3 granted againſt the Deſendant for a Libel, Mr. Fazakerly ſaid, 
ing an Action that the Fact was, that the Defendant had brought an (a) Action 
* againſt one Bankcroft, for maliciouſly cauſing it to be printed in 
: the News that he was guilty of Felony, and for procuring him to 
be carried before the Lord Mayor of London on the Suſpicion of 

it, In that Action the preſent Defendant recovered 1100/. Da- 


mages; and upon this ke put it into the News, That Bankcroff 


had conſpired to charge him with this Felony ; that in Vindicaticn of 


his Character he bad brought an Action againſt Bankcroft for ſo do- 
Livel eue. ing, and bad recovered 1100 l. Damages againſt him. Mr. Foz 
Kol as be gerly obſerved, that every Word contained in this Advertiſement 

was true; and though the Truth of it could not be juſtified in 

Pleading, yet he ſubmitted it, that it was a Reaſon why the 


Court ſhould not interpoſe, but leave. the Party to his ordinary 
Remedy: Accordingly Mr. (5) Strange, who was of the ſame 


The King v. Side, obſerved, that the Court was of this Opinion in the Caſe of 
gc The King v. Bickerton, which ſee 7. But Mr. Fazakerly carried 


Advertiſement, 
no Libel, it even farther, and Gebrmiciad it, that the Advertiſement was no 


— Oo. Libel at all, nor puniſhable in any Manner whatſoever. He faid, 
ukully inferred it is well known, that when a Verdict is obtained againſt a Man 


in the News 


Paper. for lying with another's Wife, ſuch Piece of News is conſtantly 
2 in the Papers, yet an Action for the Scandal was never at- 
tempted to be brought. But the Court ſaid, that the preſent Ad- 
Conſpiraey has vertiſement has Ally repreſented the F act; for Lofeild did not 
infamous Judg- 
ment. 

8 (a) See Fol. 14. this Action ſet out at large. 

(% Afterwards King's Counſel, Solicitor General. 2 Sera. 1068. 2 LA, 
169. Recorder of London. 2 Maitl. Hi it. Lond. 1206, 2 Stra. 1176, Maſter 
of the Rolls, Yhitw, Lift, 164. Pref, to Tab. Ref, to L. C. J. Halt's Are, 
end Ref. xi, 


4 | bring 


c Eo 
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bring his Action for a Conſpiracy, but for Bankcroft's malitiouſly 

charging him with Felony, and a Conſpiracy requires an infamous 

Judgment. They faid farther, that they well remembered, that Adverufement 

this Advertiſement - was publiſhed juſt before the Trial, and 11233 

might be of dangerous Conſequence to allow of ſuch Practices, might infloencs 
which might tend to influence Juries. Judge Lee faid too, that Js | 

the Court was of the ſame Opinion as to this laſt Point in the The King v 

Caſe of the King v. Chambers; accordingly the Rule was made 

abſolute. Faſter Term 5 Geo. 2. 1732, 2 Barnard. K. B. 128. 

The King v. Lofetld. 


Informat 
An Information was prayed for publiſhing a Paper containing eee 


an Account of a Murder on a Jew!/þ Woman and her Child, by Miſdemeanor, 
certain Jewos lately arrived from Portugal, and living near Broads 1 
fireet, becauſe the Child was begotten by a Chriſtian; and the 
Affidavit ſet forth, that ſeveral Perſons mentioned therein, 
who were recently arrived from Portugal, and lived in Broad- 

fireet, were attacked by Multitudes in ſeveral Parts of the City, 
barbarouſly treated, and threatned with Death in caſe they were 

found Abroad any more ; and it was objected, that no Informa- 
tion could be granted in this Caſe, becauſe it did not appear 

who in particular the Perſons reflected on were; but by the Court, 
Admitting that an Information for a Libel may be improper, yet 

the Publication of this Paper is deſervedly puniſhable in an In- 
formation for a Miſdemeanor, and that of the higheſt Kind; 

ſuch Sort of Advertiſements neceſſarily tending to raiſe Tumults 

and Diſorders among the People, and inflame them with an 
univerſal Spirit of Barbarity againſt a whole Body of Men, as if 

guilty of Crimes ſcarce practicable, and wholly incredible. 7 rinity 

Term 5 Geo. 2. 1732. K. B. 3 Bac. Abr. 494. 2 Kel. 230. pl. 

183. 2 Barnard. K. B. 138, 166. The King v. Oſborne, © 

On a Rule to ſhew Cauſe why an Information ſhould not go D 

againſt him for a Libel upon Mr. Pike, who was a Cuſtom-houſe o at Law. - 
Officer, by which he expoſed him for being caſt in fix Informa- 

tions: Mr. Strange ſaid, that on the Rule which was ob- 

tained for ſhewing Cauſe, Mr. P:ke had made Affidavit that he 

was the Man that was caſt in theſe Informations, by Reaſon of 

which, he did believe that he was the Perſon who was expoſed. 

But Mr. Strange ſubmitted it, that as Mr, Pike had by this 
Affidavit aſcertained. himſelf to be the Perſon expoſed ; ſo he 
had ſhewn by it, that there. was ſufficient Reaſon for expoſing 


* for which reaſon he hoped tle Rule for the Infor mation 
| ſhould: 
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ſhould be diſcharged, and the Party left to his ordinary Remedy. 

And he remembered the ſame was done in the Caſe of The King 

v. (a) Bickerton, and in the Caſe of The King v. (b) Beharrel. But 

the Court made the Rule abſolute in the preſent Caſe notwith- 

| ſtanding, Michaelmas Term 5 Geo. 2.1732. 2 Barnard, K. B. 84. 

The King v. Purſore, x 3 

For printingin An Information was prayed againſt the Defendant, for printing 

cue cha i Al. in a News Paper, called the York Fournal, that Richard Thompſon, 

l., had told an Alderman of York, and a Juſtice of Peace, was © ſcandalou/ly 

3 guilty of telling a Lye in divers Companies, vis, that the ſaid 
Staples had aiked Mr. Thompſon's Pardon for publiſhing in the 

fame News Paper, that he (Mr. Thompſon) was married to one 
Mrs. I. | - | x 

On the other Side it was argued, that this Charge doth not 

affect Mr. Thompſon in his Office; nor is there any Thing of Ma- 
lignancy in it, it being only an uncourtly Manner of expreſſing 
that Thompſon had ſpread about falſely, that Staples had asked his 

Pardon, &c. and for publiſhing this there ſeems to have been 

a ſufficient Provocation. Beſides an Action will not lie for theſe 
Words, and conſequently no Information ought to be granted. 

| But the whole Court were clearly of Opinion that the Words 

Nothing tends in the principal Caſe were libellous; nothing tending more to a 
or che Pear Breach of the Peace, and to Bloodſhed, than the Word (Lye), 

than a Lye. as nothing elſe (as Probyn Juſt. ſaid) can be anſwered to it, 

3 But (by Lee C. J.) if the Defendant had only denied his having 

been uſed, oo asked Pardon of Thompſon, though this would be charging him 

Inormation with ſaying an Untruth, it would not have been a ſufficient 
Ground for an Information, | RE 

Information, be And (by Page Juſt.) an Information ought the rather to go 

caule ao acden. in this Caſe, becauſe no Action lies. And it is alſo an Aggra- 

Words ſpoken of vation, that theſe Words are ſpoken of a Magiſtrate ; for Words 

erent ſpoken of a Magiſtrate may be libellous, when they are not ſo 

pot of a private jo the Caſe of a private Perſon; and he cited to this Point Sir 

i allun's Cafe, Lionel Waldron's Caſe, who was a Juſtice of Peace, and brought 

an Action for being called Papiſt ; and it was held to be main- 

tainable, becauſe the Words were ſpoken of a Magiſtrate, al- 

though it would not have been ſo in the Caſe of another Per- 

ſon : The Court therefore granted an Information, Trinity Term 

T1 Geo, 2. 1738. K. B. Andr. 228. The King v. Staples. 


(a) See the Caſe at large in 2c. 
(%) See the Caſe at large in El. 


No Action. 


Motion 
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Motion by the Solicitor (a) General for an Information againſh Fer = Aerie 


inſerted in the 


the Defendant, for publiſhing in one of the News Papers, an News Paper. 


Affidavit, by a Woman, of Baſtardy upon the Defendant, ſworn 
before Sir William Billers, without its having been read by 
her. And this Motion was founded on an Affidavit only of one 
Perſon, that the Defendant confeſſed to him the Publication of 
the ſaid Affidavits. On the other Side it was ſworn by the 
_ Defendant, that he never confeſſed the Publication; but he 
did not deny the Fact itſelf, $3 
The whole Court were clearly of Opinion, that the Publication Ie. 

of theſe Affidavits, though no ſcandalous Reflections are made no ſcandalous 
upon the Caſe, is puniſhable, eſpecially as they tend highly to punithable.” 
defame a Magiſtrate. | p | 
And therefore, though it was ſtrongly objected to the Motion 

by Mr. (5) Lleyd and Mr. (c) Deniſon, that the Confeſſion upon 
which alone it is founded, is abſolutely denied, yet as the Publi- 
cation itſelf is not denied, the Information was granted, Eaſter 
Term 12 Geo. 2. 1739. Andr. 384. The King v. Sharpe. 2 

An Information was granted this Term againſt the Defendant, ba Nase; 
for compoſing, printing and publiſhing in the Critical Review, 
for May 1758, a Libel on Admiral Knowles, tending to traduce, tending to tra- | 

defame, and vilify the Character, Abilities, and Behaviour of the ter, and 
ſaid Admiral Knowles, and to render him ridiculous and con- ta render bim 
temptible in the Eyes of the King and People; and to inſinuate,  ininuate 
and cauſe it to be believed, that the ſaid Admiral Knowles wanted oi be wanted 
Courage, Knowledge, Reſolution, and Veracity ; and that he had tt be bat f- 
| facrificed the Blood, Treaſure, and Honour of the Kingdom, to «c. of Eg 

_ ridiculous Projects of his own forming; and alſo to cauſe it to be that be wascon- - 
believed, that the ſaid Admiral was a Perſon of a conceited, ob= 
ſtinate, miſchievous, tyrannical, and incendiary Diſpoſition. Tri- 
nity Term 32 Geo. 2. 1759. K. B. MSS. The King v. Doctor 
Smollett. | | „ 5 

The Defendant was indicted for ſending to the Honourable Lady Libel on Lora 
Caroline Fox, Wife of the Right Honourable Henry Fox, Eſq; lind. . 
(now Lord Holland) one of his Majeſty's Privy Council, a certain 
ſcandalous Paper Writing, intituled, The Caſe of the Orphan 


(a) Sir John Strange. 2 Stra. 1068, Whitw. Lift. 169. 

(b) Afterwards Solicitor General. Mhitw. Liſt. 169. and Baron of the Ex- 
chequer. Whitw. Lift. 162. | | 

c) Late ſecond Judge of the Court of King's Bench. WWhitw, Lit. 144, 


2 Stra, 1161. | £ 
| M „ an 
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and Creditors of John (a) Ayliſfe, Eſq; for the Opinion of the 
Public, with an Addenda of intereſting Queries for the Anſwer of 
thoſe it concerns: The whole impartially ſtated, and indiſputably 
authenticated from Originals Homo Vulpes Homini, — Britain hath 
its Baſhaws. Printed for the Author Thomas Bonell, in whoſe 
Tenlingto ei- Hands the Vouchers may be ſeen ;” tending to diſturb the 
land keln. Peace and Happineſs of the ſaid Henry Fox, and to put him in 
to put him in fear of his Life and Character; and to extort Monies to himſelf, _ 
no — the ſaid Defendant, from the 1944 Henry Fox. Hilary Term 1 
1 Geo. 3. 1761. K. B. MSS. The King v. Thomas Bonell. 
Information fo Rule abſolute for an (6) Information. againſt Thomas Holland, 
dent betten of for Writing a Libel on Mr. Willy (c) Sutton, in a Pamphlet inti- 
under in Print. tuled, © A moſt circumſtantial —— of that unfortunate young 
Lady Miſs Bell, otherwiſe Sharpe.” Eaſter Term 1 Geo, 3. 1761, 
K. B. MSS. The King v. Holland. 
Livel on te An Information was granted this Term l the Defendant, 
Ear of Clarri- for printing and publiſhing a Libel in the Gazetteer of Wed- 
Gazerteerz meſday, February 18, 1761, Extract of a private Letter from 
Dublin, Feb. 3. Laſt Week the Right Honourable the Earl of 
Clanricarde was married at Saint Mary's Church to Madam Caro- 
una, a celebrated Dancer belonging to the Theatre in Smeck Alley, 
and laſt Saturday they appeared in the Boxes at Crow Street 
Theatre; ſhe had Jewels on computed at upwards of 30007.” 
ending to de- tending to ſcandalize Jobm Smyth de Burgh Earl of Clanricarde, 
blos Nane; in the Kingdom of Jreland, and to deprive him of his good Name, 
Fame, Character, Credit, and Reputation, and to bring the ſaid 
co bring bim in- Earl into Hatred and Contempt among his Neighbours, and all 
- pennies other Perſons knowing him; and alſo to moleſt, diſturb, and de- 
afteetion be ſtroy that cordial Love and Affection which always ſubſiſted be- 
bis Wie; tween the ſaid Earl and Heſter his Wife, Counteſs of Clanricarde, 
0 3 from the Time of their Marriage; and alſo to moleſt the Dome- 
Eappines; {tic Peace of the ſaid Earl and his F amily, and thereby to render 
blos, the ſaid Earl odious and contemptible in the Eyes of the World; 


vdious z 


{a) He was dag at Tyburn for Felony and Forgery. 
(6) Tre Information was never filed, 

(c) This Gentleman was tried, for the Murder of Miſs Bell, at the 2 Batley, 
on Friday, 27 Feb. 1761. 1 Gee. 3. and was moſt honourably acquitted; for the 
Fury even decliaed giving the Court the Trouble to ſum up the Evidence. It 
is obſervable, that on Mr, Suttor's thanking the Judge (the late Mr. Juſtice Noel) 
for his Candor and Juſtice, his Lordſhip told him, © The Jay were ms . 
and not he.“ See Lawy, Mag. 71, 220. 
. and 
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and alſo to inſinuate, and cauſe it to be believed and thought, that to infinuate that 
the ſaid Earl had been guilty of the Crime of Bigamy. Trimty 3 
Term 1 Geo. 3. 1761. K. B. MSS. The King v. Charles Say. 
The like Information was filed againſt the Defendant the ſame Same Libel ia 
Term, for printing and publiſhing the above libellous Paragraph 
in the © London Chronicle.” K. B. MSS. The King v. John 
Wilkie, | | | OS | 
An Information was filed this Term by the Attorney (a) Ge- fl prophane and 
neral againſt the Defendant, for writing, printing and pub- Libel; 
| liſhing a prophane and blaſphemous Libel, intituled, © Modeſt 
Remarks on the Biſhop of London's ſeveral Diſcourſes preached 
in the Temple Church, and lately publiſhed in two Vo- 
lumes Ofavo, in a Letter to his Lordſhip, with a Poſtſcript ; 
containing Dr. Thomas Sherlock's Creed, faithfully extracted from 
his own Writings, by Philotheos. 1 Theſ. v. 21. Prove all Things, 
hold faſt that which is good; tending to vilify and ſubvert the tending to bib. 
Chriſtian Religion, and to (4) blaſpheme our moſt Bleſſed Lord brag Solan 


and Saviour Jeſus Chirſt, and to cauſe his Divinity to be denied; Chet te b. de. 


and to repreſent him as an Impoſtor, and to ſcandalize, ridicule, me... 
and bring into Contempt his moſt Holy Doctrine, Life and Mi- tres, 
ricles, and alſo to cauſe the Truth of the Chriſtian Religion, 
and the Matters contained in the Holy Scriptures, to be diſbe- to eaufe them te 
lieved and totally rejected, by repreſenting the ſame as ſpurious, 1 
fictitious, and chimerical, and as a groſs Piece of Forgery and | 
Prieſtcraft, and thereby to weaken, enervate, take away, and de- 2 theis 
ſtroy their Force, Influence, and Authority ; and alſo to preju- to prejudice the 
dice, poiſon, and infect the Minds and religious Principles ple er the Fee. 
of the People, by propagating and diſperſing amongſt them Þ&......... 
moſt impious and wicked Opinions concerning the Truth of all n Op 
revealed Religion in general, to the endangering of the public Truth of reveal- 
Peace, State, and Government of this Kingdom. Hilary Term * #9 
29 Geo. 2. 1756. K. B. MSS. The King v. facol Ihve. - 

An Information was exhibited this Term by the Attorney (c) 
General againſt the Defendant, for writing, printing and publiſh- 
ing a certain malignant, prophane, and blaſphemous Libel, inti- 
tuled, © The Free Inquirer; tending to (5) blaſpheme Almighty Tending to blat- 
God, and to ridicule, traduce and diſcredit His Holy Scriptures, ute we 


icule the 
Pentateuch ; 


(a) See Folio 68. Note ©: gl | | 55 
(2) This Caſe ought to have come in fol. 59. under the Head, 2. againſt 
Religion, | | | 


(ce) Charles Yorke, Eſq; Whitw. Lift. 167. 
7 | | M 2 I | and 
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and particularly the Pantateuch ; and to repreſent, and. cauſe it 
Moſes av Im- to be believed, that the Prophet Moſes was an Impoſtor, and that 
— the ſacred Truths and Miracles recorded and ſet forth in the Pen- 


Tacred Truths | | . 
in Pentatevch tateuch aforeſaid were Impoſtures and falſe Inventions, and there- 


84 


talſe ; | | , a . 3 . 
by to diffuſe and propogate, irreligious and diabolical Opinions in 
to ſhake the the Minds of his Majeſty's Subjects, and to ſhake the Founda- 
n. tions of the Chriſtian Religion, and of the civil and eccleſiaſtical 
Government eſtabliſhed in this Kingdom. Hilary Term 2 Geo. 3. 
1762, K. B. MSS. The King v. Peter Annett. | 
Information The like Information was exhibited the ſame Term againſt - 
der and Publither the Defendant, for printing and. publiſhing the above Libel. K. B. 


of the above MSS. The King v. James D:xwell. 


Libel. 

The like, The like Information was exhibited the ſame Term againſt 
the Defendant, for publiſhing the above Libel. K. B. MSS. The 
King v. Edward Cabe. | | 

Libel on Mr. An Information was exhibited this Term againſt the Defendant, 


ing the Cel. for compoſing, printing and publiſhing, in a certain News Paper, 


Lane Obe, and called, The Royal Chronicle, a Libel, intituled, An au- 


accuſing him of . 4 . . 
Murder ; thentick Narrative of ſeveral Particulars relating to the Death of 


Miſs Frances Lynes, whoſe Ghoſt is ſuppoſed to have haunted an 
Houſe in Cock Lane, Weſt Smithfield, for many Nights paſt ;” 
wading to tra- tending to traduce, ſcandalize, and vilify the Character and Re- 
er; pautation of one William Kent; and to repreſent, and cauſe it to 


racter; 

Ens has atolly be believed, that the ſaid William Kent had, by artful Means 

— "a and Contrivances, obtained and procured the laſt Will and Teſ- 

Wil to be made, ta ment of the ſaid Frances Lynes, Spinſter, ſince deceaſed, to be 
| made, and unjuſtly to cauſe the Validity of the ſaid Will to be 


and diſpute. diſputed and called in Queſtion ; and alſo to raiſe groundleſs 
concerning her Suſpicions concerning the Death of the ſaid Frances Lynes ; and 


Death, . F 
Report-din Alſo to cauſe a falſe, ſcandalous, and infamous Report, raiſed and 


Ne aper hat Propogated by Means of public News Papers, that the Spirit or 


her Ghoſt haunt- 


<6 one Parſen's Ghoſt of the ſaid Frances Lynes haunted the Houſe of one Richard 
Sg Parſons in Cock (a) Lane, to be believed and credited, to injure 
and oppreſs the ſaid William (C) Kent. Eaſter Term 2 Geo. 3, 
1763. K. B. MSS. The King v. Robert Browne. 
information a- The like Information againſt the Defendant, for printing and 


gainſt Printer of 


the above Libel, Publiſhing the above Libel in the ſame News Paper, was granted 


the ſame Term. The King v. Iſrael Pottinger. 
(a) In the Information againſt Pottinger it is ſaid only in 1//t Smithfield 


generally. | 
(5) In the Information againſt Pottinger it is Hunt. 


© An 
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An Information was exhibited this Term againſt the Defendant, 1 
for compoſing, printing and publiſhing a defamatory Libel, viz. ES 
% Advertiſement : Shortly will be publiſhed, and generouſly given 
gratis, for the Benefit of that extenſive Family (now in the ut- 
moſt Diſtreſs) the Family of the Yrongheads, of Wronghead-Hall, Libelions Matter 
in the County of Sole. A Letter to the wrong Honourable * 
Mr. Pre/ident Upftart ; giving a full and particular Account of 
the Origin of a late mlicious Quarrel. The firſt wrongheaded = 
Cauſe of his Wrong ſhip's taking Umbrage. His Wrong ſhip's pri- 
vate Views miſcarry. The Dicipline Door” s Preſcription read 

in Pablic: It is taken and brought up again. The Shame and 
Woe that has already aroſe from young Squire J/ronghead's Ob- 
ſtinacy; a Surmiſe how much more may ; he alone anſwerable ; 

his militory Exploits. Mr. Preſident Wrong ſhip's ſanguine Expec- | 
tations miſcarry, The young 'Squire's ſecret Cauſe for Diſobedi- 
ence, known. only to himſelf and one more. Some Account of 
an old Song ſung at a late Camp ; the Offence it gave, and why. 
The Downfall of a Major, and the Upſtart of a Captain; ſhew- 
ing how one Man may ſteal an Horſe with more Safety, than 
another look over an Hedge. Some Notice of a Letter from 
Camp, giving an Account of a wrong honourable Entertainment: 
The Ingratitude of the Writer. A new Method (much approv- 
ed) of ſeparating Wine by a Piece of Chalk. How to know 
Port from Claret at a certain Table without taſting it. A Fray 
among the Grave Stones. Four Challenges, and no Bloodſhed ! 
With a curious Plate and References of a new invented Piece of 
Ordnance, weighing only four Pounds ! Made without either Iron 

or Braſs: The Whole illuſtrated with ſerious and humourous 
Remarks: To which will be annexed, ſome ſingular and ſtriking 
Eſſays and Letters that have appeared in the St. James's Chronicle, 

in the Years 1761 and 1762; one of which deprived a Gentle- 
man of the wronghead Family of ſeventeen Shillings and fix Pence 
per Day, becauſe he would not fight no more than they. By 

a diſbanded Militia Man without an Head, but in Poſſeſſion of a 
very good Tail-piece, N. B. To be Sold or Let, a new erected 
Manſion Houſe, known by the Name of Wronghead Hall, with 
a Park and Out-houſes, fit for a Man of Rank and Honour, it 
being very near a Blackſmith's Shop and a Church ; great plenty 

of Game ; but unfortunately, it is not the Manor Houle : Enquire. 
at Admiral Vernon's Head, in P:ſs-pot Lane. The only Reaſon 


the preſent Poſſeſſor 2 with it is, that the Air is too keen for 
'- _ 
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the Gout, and the Situation rather too near a Powder Magazine : 

Query, If a Man be proved guilty of premeditated and wilful 

Perjury, can any ſet of People be ſo mean (when thoroughly 

convinced of his Guilt) to appoint ſuch a Villain to repreſent them 

upon any Occaſion, without ſubjecting themſelves to be conſidered 

Encouragers and Promoters of a Crime the molt impudent, and 

the moſt infamous? Surely if ſuch a Repreſentative ſhould be 

made Choice of, they will ſhew his Face only, on the Day of 

Election, through a round Hole, inſtead of clapping his A—e 

Tending to tra. UPON a Cuſhion;“ tending to traduce, ſcandalize, and defame 

duce Ta. Ou. Francis Vernon, Eſq; Baron Orwell of the Kingdom of Ireland, 
and to render him ridiculous and contemptible in the Eyes of 

to reproach his the King and the Subjects of this Realin; and to reproach and 
| Condutt as Pre- vilify his Conduct and Behaviour upon the Trial of one William 
Martial ; Lynch, Eſq; a Captain in the Eaſtern Battallion of the Suffolk 

to infinuate that Militia; and by wicked and artful Inſinuations and Alluſions, 
„ repreſent, ſuggeſt, and create a Belief that the ſaid Baron 

Orwell wanted Courage, and that he had greatly miſbehaved 

himſelf upon the ſaid. Trial of the ſaid William Lynch, and that 

That he ws he was guilty of the Crime of premeditated and wilful Per- 
bo orcjadice hn jury; and alſo unjuſtly to prejudice the faid Baron Orwell in the 

| Eſteem and Opinion of the liege Subjects of this Realm, and 

among the E. particularly of ſuch as had a Right to vote in the Election of a 

neer, Perſon to ſerve as a Burgeſs for Ipſwich, and thereby to prevent 


tioneers, 


beg electei the ſaid Baron Orwell from being elected to ſerve as a Burgeſs for 
their Member, Ipſieich in the preſent Parliament of this Kingdom. Hilary 
Term 3 Geo. 3. 1763. K. B. MSS. The King v. Philip Thick- 
neſſe, Eſquire. 5 5 
Information a= An Information was exhibited this Term by the Attorney (a) 
gain rhe rin- General againſt the Defendant, for printing and publiſhing a cer- 
of « An Fe tain malignant obſcene and impious Libel, intituled, An Eſſay 
tending to vitiate on Woman;” tending to vitiate and corrupt the Minds and Mo- 
oe Tals of his Majeſty's Subjects; and to introduce and diffuſe amongſt 
Debauchery, &c. the People a general Debauchery and Depravity of Manners, and 
to blaſpheme 2 total Contempt of Religion, Modeſty, and Virtue ; and alſo to 
eule our Saviour, Dlaſpheme Almighty God, and to ridicule our Bleſſed Saviour, 
and the Chriſtian Religion. Hilary Term 4 Geo. 3. 1764. The 
King v. John Wilkes, Eſq. ng 


| (4) Sir Fletcher Norton, Whitw. Lift. 167. 


Cuar. 19. INFORMATIONS and INDICTMENTS. 


An Information was exhibited this Term by the Attorney (a 
General againſt the Defendant, for printing and publiſhing a (5) 
Libel, intituled, (in the French Language © Lettres, Memoires, 
& Negociations particulieres du Chevalier D' Eon, Miniſtre ple- 


nipotentiare de France, aupres du Roi de la Grande Bretagne ; baſador; 


avec M. M. Les Ducs De Praſlin, De Nivernois, De Sainte Fot 
and Regnier De Guerchy Ambaſſadeur Extraordinaire,” &c, &c. Te, 
Which faid Title being tranſlated into the Engh/h Language, means, 


Letters, Memoirs, and particular Negociations of the Chevalier 


D' Eon, Miniſter Plenipotentiary of France to the King of Great 


(c) Sir Fletcher Norton. Whitw. L . 167. This ſeems a rare 1 of an 


Information being filed in the Name of the Attorney General, when the Proſe- 
cution is carried on at the Inſtance and Expence of the Party; as this was of the 


Count De Guerchy ; otherwiſe it is uſually filed in the Name of the King's Coro- 
ot and Attorney, who is at preſent the worthy and learned James Burrows, 
Eſquire. 
Te principal libellous Paragraphs were the following ones, viz. I have 
met with ſince the Departure of the D. de N. Villanies, Sordidneſs, and Tricks 
of every S:erics, and in every Kind. 
The C. de G. from the Moment of his Arrival, commenced towards me Enor- 


mities, which he ſtiles his good Proceedings, be hath unveiled his Haughtineſs, 


his Menaces, his ſhocking Deeds and Actions, as well with reſpect to me, as to 
my Relations and Friends in London, 


He hath employed all his Credit, and that of his Friends, to cant my Admit- 


tance at the Court of Verſailles and that of Londen to be forbid me, from the juſt 
Fear he has leſt Truth ſhould approach the Throne, and Juſtice be —— to 
Innocence oppreſſed. 

He has endeavoured to take away my Papers by Stratagems, he has attempted 
to ſeduce Perſons to fteal them away by Subtilty ; he who corrupts, is already 
corrupted ; and he who buys others, what Price may he himſelf be eſtimated at? 

He believes that I have betrayed the State becauſe I have ſaid that he did not 
know how to write ; does he look upon his Ignorance as a Secret of State ? The 
D. of P. hath not only ſaid it, but hath even written it; and does not all the 
World, who receive Diſpatches, Letters, or Anſwers from .this Ambaſſador 
Extraordinary, perceive it? 


Becauſe I have neither the Riches, nor the Credit, nor the Honours of the 


Count de G. he claimed to diſpoſe, at his own Will, of my Youth, my ſmall 
Abilities, and my Inclinations : To ſpeak properly, be wanted to treat me as a 
Slave, who could not live and breathe without his Permiflion. 

All theſe Facts (alluding to certain Facts mentioned in the Libel) will ſerve to 
prove that C. de G. hath more Sowerneſs than Haughtineſs, more Haughtineſs 
than Grandeur, more Attachment to Money than Liberality, more hard Heart- 
edneſs than Pride, more Obſtinacy than Firmneſs, and more Incapacity than all. 
Not knowing how to write himſelf, he has made uſe of Writers attached to him 
very ill inſtructed, and of very bad Credit. 

The Court is ignorant of my Recall; The C. de G. cauſed theſe Letters for 
my Recal to be forged on the 4th of Otter, in the 8 by the Fire- ſide 
of M. de e 

Britain, 


— 
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Britain, with the Dukes of Praſſin and Nevernois, de Sainte Foy 
and Regnier de Guerchy, Ambaſſador Extraordinary,” Sc. &c. Ec, 

tending to aſ- tending to aſperſe, traduce, and defame the Honour, Reputation, 
Pen de. of the Character, and Abilities of his Excellency Count de Guerchy, and 
French ambaſ= to render him ridiculous and contemptible, and to arraign the 


ſador ; 


to arraign bs Conduct and Behaviour of his ſaid Excellency Count de Guerchy, 
baſadorz; in his Character of Ambaſſador of the French King to our King; 
to violate Am- and to violate the Protection and Security which Ambaſſadors 
Pere and other public Miniſters are intitled to, and enjoy in this 
Kingdom; and to cauſe it to be believed that his ſaid Excellency 
had, after his Arrival in this Kingdom, been guilty of unjuſt, 
2 unwarrantable, and oppreſſive Proceedings towards the ſaid De- 
5 fendant, and bis Relations and Friends; and alſo to inſinuate that 
and Friends; his ſaid Excellency Count de Guerchy was not fit or qualified to 


inſinuated 


French Ambaſſa- fill or execute the Office and Functions of Ambaſſador of the ſaid 


— French King to our King. Eaſter Term 4 Geo. 3. 1764. K. B. 
DOES MSS. The King v. Charles, Genevieve, Lewis, Auguſtus, Andrew, 


Tymothy (a) D' Em D' Beaumont. 


Laformation 2- The like Information was filed the ce Term againſt the De- 
Sf the above fendant, for being the (5) Printer of the above libellous Book; 
1 to which the Detendant appeared, but there has been 1.0 farther 


Proſecution had againſt him. The King v. Simon Vandenburgh. 
The Court of Though every Species and Degree of Calumny and Detraction 


King's Bench 6 n - 5 
grants Informa- Of this Kind is deemed odious in the Eye of the Law, and pu- 


. Pitseden., niſhable either by civil Action or criminal Proſecution, in moſt 
| Caſes at the Election of the Party injured, yet the Court of King's 
Bench, whoſe Juriſdiction herein is founded upon the Neceflity 

of preventing Quarrels and ill Blood, and which deals with this 
Offence as of dangerous Conſequence to, and deſtructive of, the 
Peace of the Nation, always exerciſes a diſcretionary Power in 
granting an Information for an Offence of this Nature, and will, 
in many Caſes, leave the Party to his ordinary Remedy. 3 Bac. 


Abr. 492. as appears in the following Inſtances, 


(a) The Defendant pleaded Not guilty in Trinity Term 4 Geo. 3. 1764. and 
the Cauſe was tried before L. C. J. Mansfiell, by a ſpecial Jury, at the Sittings 
in Middleſex, the ſame Term, when the Defendant was convicted, but he has 
ſince ſecreted himſelf, and therefore has not received the Judgment of the Court, 
and the Proſecutor (the Count de Guerchy) is proceeding to outlaw him. 

( No Iutormation was ever filed againſt Mr, _— the Publiſher, Mirum! 


On 
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On a Motion for an Information for a Libel in advertiſing that Where the Rat- 
one Madex, an Apothecary, had perſonated Dr. Crow, a Phyſi- of happens ts be 

cian, and wrote and took his Fee (which the Apothecary did not“ 

pretend to deny) the Chief Juſtice declared, that though Truth 

be no Juſtification for a Libel, as it is for defamatory Words, 

vet it will be ſufficient Cauſe to prevent the Interpoſition of the 

Court in this extraordinary Manner, and induce them to leave it 

to the ordinary Courſe of Juſtice, before a Grand Jury. Where- 

upon the Rule for an Information was diſcharged ;. and Lee C. J. 

faid, though the Accuſation of his having counterfeited (perſonated) 

another, was certainly libellous, yet the Court refuſed an Infor- 

mation, becauſe he appeared to be guilty of it. Hilary Term 8 

Geo. 1722. Stra. 498. Andr. 299. 3 Bac. Abr. 492. Barnard. 

K. B. 13. The King v. Bickerton. „ 

An Information for a Libel upon the Cornfactors at Bear-key, 

denied for the ſame Reaſon. Michaelmas Term 9 Geo. 1723. 

K. B. Stra. 498. The King v. Beharrel © | . 
Motion for an Information againſt the Defendant, for publiſh- Diſpute on. « 
ing a very great Reflection upon the African Company in one ff 

the News Papers, by charging them with having ſupported their 

Trade by Treachery and Fraud: But as this was only a Diſpute, 

on a Matter of Trade; the Court thought it would be ſufficient 

to apply to the Grand Jury. Micbhaelmas Term 2 Geo. 2. 1729. 

K. B. go. The King v. Roberts. RE. | 
A Man advertiſed in a public News Paper, that his Wife had Information re- 

| eloped from him, and cautioned all Perſons from truſting her; tivag a wite. 

and an Information for a Libel being moved for, it was denied, 

becauſe it was the only Way the Huſband could take to ſecure 

himſelf. The Application was againſt the Huſband ; and Lee 

C. J. ſaid the Advertiſement did not contain any Thing criminal 

in him. — Term 5 Geo. 2. 1732. K. B. 3 Bac. Abr. 492. 

Andr. 229. The King v. Enes. . : 
On Rule to ſhew Cauſe, why an Information ſhould not go To fy, that x 

| againſt the Defendant, for publiſhing a Libel upon one Mr. Hay- wine by Retail, 

Ward, a Wine-Merchant, in the Daily Advertiſer ; the Subſtance * Nef, er 
of the Advertiſement was, This is to give Notice, that Mr. 

Hayward ſells Wine or Brandy by the Gallon, Quart, or Pint; 

and is to be met with at any Hour every Afternoon at one of | 

the Taverns in Smithfield. N. B. Mr. Hayward ſells an excellent |: » Mn 

Salve, made by a Relation of his in Dublin, to cure Women's bent Salve, can 


Breaſts with, which may be had at 1 2d. a Bottle.“ no ways tradugz. 


The De- his Character, 
fendant's 
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fendant's Counſel inſiſted that this was no Libel ; but Mr. Faza- 
kerly ſubmitted it, that it was, by Reaſon that it tended to leſſen 
a Man in his Trade, and make him ridiculous ; however, the 
Court thought it would be going too far to grant an Information 
for ſuch a Paper; it was enough to leave the Party to his ordi- 
nary Remedy; accordingly the Rule was diſcharged. Lee C. J. 
faid, the Party was charged with a Matter which did not include 
any Guilt. Michaelmas Term 6 Geo. 2. 1733. 2 Barnard. K. B. 
183. Andr. 229. 2 Kel. 250. pl. 201. The King v. Jenner. | 
A writing was directed to General Wills, and the four principal 
without Inn» Officers of the Guards, to be preſented to his Majeſty for Redreſs; 
che Fraud lug. the Paper contained the Defendant's Caſe, that he furniſhed the 
tested, no Libel. Guard at Mhite-ball with Fire and Candle, for which, the Go- 
vernment owed him 350/. that he obtained a Warrant for his 
Money, and Captain Carr (the Proſecutor) told him, that if he 
would aſſign the Warrant, he would procure him the Money; 
the Warrant was aſſigned, and the Money paid to Carr, — 4 
refuſed paying it to the Defendant; and the Queſtion was, if 
an Information ſhould be granted: And the Court held it 
no Libel, but a Repreſentation of an Injury, drawn up in a 
proper Way for Redreſs, without any Intention to _— the 
Proſecutor ; and though there be a Suggeſtion of a Fraud, yet that 
is no more than what is in every Bill in Chancery, which was 
never held libellous if relative to the ſubject Matter. Hilary Term 
8 Geo. 2. 1735. K. B. 3 Bac. Ar. 492. See Andr. 229. The 
| King v. Bailey. | 25 . 
Wherethegrant="= An Information was refuſed, and the Party left to his ordinary 
tion would a Remedy againſt a Perſon for publiſhing in a News Paper, that 


Song 7 mag Ward's Pill and Drop had done great Miſchief in twelve different 


quirier, Caſes, and that they were a Compound of Poiſon and Antimony, 
Sc. — Term 8 Geo. 2. 1735. K. B. 3 Bac. Abr. 492. The 
King v. Roberts. | | 


Advertiſemens, It was advertiſed in one of the Daily Papers, that Lady Mor- 
Age, kev an dington kept an Aſſembly in Moor-fields, and it being counter-ad- 
Amb i vertiſed, by my Lord's Order, that the Perſon calling herſelf Lady 
vo Refietion Mordington was an Impoſtrix, and that there was no ſuch Per- 
_—_——k except his Wife, who always lived with him; the Court 
chat Name, refuſed to grant an Information; for though ſhe be called an 
| Impoſtrix, yet that relates to her aſſuming the Title of Lady 
Mordington, and which ſhe is alledged not to have any Right 

to; and therefore, in this Reſpect, may well be called an Im- 

| | pPioſtrix. 
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poſtrix. Eaſter Term 8 Geo. 2. 1735. K. B. 3 Bac. Ar. 492. | 
The King v. Jenner. xs | | 
A Perſon in a private Letter to the Party expoſtulates with Where the Mat- 

him about ſome Vices, of which he apprehends him guilty, and wa inteaded for 
deſires him to refrain from them; or if he ſends ſuch Letter to a a Beamten; 
Father, in relation to ſome Faults of his Children; theſe are ſaid dot libellous, 
to be not at all libellous, being Acts of Friendſhip, not deſigned 
for Defamation, but Reformation. 2 Brounl. 151, 152. But otherviteif pub- 
ſuch Matters publiſhed in a News Paper, though the Pretence be .. 
Reformation, is, it ſeems, libellous, as was agreed Trinity 

Term 9 G. 2. 1736. K. B. 3 Bac. Abr. 492. The King v. 

Kmpght. 8 5 = 
The Party, after two Terms, three Seſſions, and one Aſſizes, 3 
applied, the Court refuſed to grant an Information; though it plication me 
was agreed, had the Application been recent, an Information Lesgib e Time, 
would have been granted. Trinity Term 9 Geo. 2. 1736. K. B. 
3 Bac. Abr. 492. The King v. Knight. © . | 
The Proſecutrix, Miſs Mary Jerom, was educated among the Where the Mat- 
Quakers, at the Town of Nottingham; her Parents, who lived jaqntuneet 
there, being of that Perſuaſion, There are ſeveral ſeparate Con- 
gregations of Quakers in this Town ; and once a Month a gene- 
ral Aſſembly is held of them all. At theſe monthly Meetings, 
they take into Conſideration the Conduct of ſuch of their Mem- 
bers, as have not acted conformably to their Rules; and proceed 
aecording to the Direction of our Saviour in the 18th Chapter of 

St. Matthew, v. 15, 16 and 17. which they call their Diſcipline. 

If gentle Admonitions in private have no Effect, Complaint is 
made to the monthly Meeting; from whence a Deputation is for- 
mally ſent, to viſit, and to endeavour to reclaim the Party offen- 
ding. And if theſe Steps prove ineffectual, they proceed at laſt 
to a final Sentence of Expulſion; which is uſually by ſome In- 
ſtrument or Paper in Writing, drawn up for that Purpoſe, and 
openly read at one of the Meetings for publick Worſhip. The 

Perſon employed in this Service is called the Clerk of the Meet- 
ing; and the Writing, by which the Society exclude and diſown 
as their Member the Delinquent, generally ſets forth the Cauſe 
of their Proceedings, and the fruitleſs Care and Endeavours of 
the Society to reclaim. This has been their general Practice ſince 
the Toleration Act; and at Nottingbam, as well as in many other 
Placcs, they continue on this Plan to this Time. The Proſecutrix 
Having acted in Diſobedience to _ Rules, by frequenting _ | 
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of public Diverſions, going into Mourning for the Death of a Re- 
lation, and doing other Things which they eſteem unlawful : 
The Method of Admonition, and Viſitation. by Deputies, was 
taken by the Society; and ſeveral Conferences were had; but 
they proving ineffectual, and ſhe abſenting herſelf from their 
Meetings, and declaring that ſhe did not look upon herſelf as 
one of their Body, the Society at laſt (after ſeveral fruitleſs At- 
tempts to reclaim her for a Year and an half) proceeded in their 
uſual Way to the Sentence of Expulſion, in the following Words, 
which were reduced into Writing, approved of by the monthly 
Meeting, and afterwards read by the Defendant Francs Hart, as 
Clerk of the Meeting, at the Cloſe of their Meeting for Worſhip, 
| at Nottingham, on Sunday September 6, 1761. 
. Whereas Mary Ferom, of this Town, was born of Parents 
ente . profeſling the ſame religious Principles with us, and by them 
educated in our Society; but not duly regarding the Truth we 
profeſs, ſhe imbibed erroneous Notions contrary to Scripture 
Doctrine, and in divers Parts of her Conduct acted very incon- 
ſiſtently with a Life of ſelf-denial, and of late Years moſtly neg- 
lecting Meeting for Divine Worſhip, and when viſited by Friends 
appointed by our monthly Meeting in love to her Soul, and in 
order to reclaim her from Error and bring her tothe Acknow- 
ledgement of Truth both in Judgment and Pradiee, but rejec- 
ting our Labour of Love ſhe declared that ſhe didi not look upon 
herſelf as a Member of our Society. We therefore hereby declare 
her not in Unity with nor a Member of our Religious. Society, 
until by unfeigned Repentance ſhe duly acknowledge Scripture 
Doctrine, and behave agreeable to our holy Profeſſion ; which 
that ſhe may we ſincerely deſire. Signed in and by Order of 
our monthly Meeting, held at Nottzngham, the fifth of the eighth 
Month, 1761. By Francis Hart, Clerk.” | | 
Profecutrixmo- The Proſecutrix being acquainted with this Proceeding, ſent 


ved K. ®. 102" her Maid Servant to the Defendant for a Copy of this Sentence, 


Information fer 


ce] ave who accordingly tranſcribed it, and incloſed it in a Cover direc- 
fm as for a Li ted to Mrs. Mary Jerom; who being thus poſſeſſed of it, an- 
nexed it to an Affidavit, and applied to the Court of King's Bench, 

e rejected for an Infor mation for a Libel. | But the Court rejected the Mo- 
mY tion, and refuſed to grant a Rule to ſhew Cauſe. She afterwards 
nn ef Indit- ON the 12th of March 1762. preferred a Bill of Indictment againſt 
ment Prie®® the Defendant for a Libel, before the Grand Jury at the Aſſizes 
which vas found, held for the Town of Nottingham, which Bill being found by 

| | . ES f | | them, 
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them, was afterwards removed by Certiorari into the King's 2 


Bench, and the Defendant having pleaded Not guilty, it was tried 
before Mr, Juſtice Choe, at the Summer Aſſizes held for the 
Town of Nottingham, July 30, 1762. The Evidence on the Part E'%nc. 
of the Proſecution was, the Proſecutrix and her Maid Servant 
who went for the Paper; and the Evidence of the Publication of 
it as a Libel was, the Direction of it to the Proſecutrix, and the 
Defendant's Acknowledgement to the Maid that he read it at the 
Meeting. The Defendant's Counſel called no Witneſſes, being | 
of Opinion, that the Quakers, who were the only Perſons that Quakers no legal | 
could give an Account of their Method of proceeding, were diſ- in Hol 
abled by the Statute of 7 & 8 W. c. 34. from being Witneſſes on e. 
a criminal Proſecution, and being reſtrained from arguing that Argument that 
the Paper in d. ee was no Libel, by the Judge, who ſaid Libel nt al- 
that ſuch a Queſtion was more proper to be determined by the 
Court above, could only infiſt, that the Evidence on the Part of Eridence nor 
the Proſecution was not. ſufficient to maintain the Indictment. 
The Judge left the Caſe, with its Circumſtances to the Jury; but Jude recom- - 
rather recommended it to them to acquit the Defendant. The Ju 654 Deten. 
Jury, after withdrawing about three Hours, found the Defendant dn evilty- 
guilty, In the Michaelmas Term following, Mr. Cuſt moved Metionin Tul. 
the Court of King's Bench for a new Trial, and after ſtating the 25 
above mentioned Facts, and obſerving upon the Circumſtances of 
Hardſhip which would attend the Caſe on a Motion in Arreſt of 
udgment, where no Facts could be relied on but what appeared 
in the Record, and after a Verdict it might be preſumed that a 
malicious Intention to defame the. Proſecutrix (which was 
charged in the Indictment) was proved, inſiſting that the leaving 
ſuch a Caſe as this to a Jury, would be enabling a Jury to ſet up 
a judgment in Oppoſition to the Legiſlature, and overturn the 
Toleration Act, and that therefore the Verdict ought to- be ſet 
aſide as a Verdict againſt Law. The Court was clearly of Opi- 
nion, that the Jury ſhould have been directed to acquit the De- 
fendant; and, as Notice of the Motion was given, and Counſel 
appeared for the Proſecution, who did not contradict the above 
mentioned Facts, the Court ſaid they would not do ſo much Credit | 
to ſuch a Proſecution- as to grant a Rule to ſhew Cauſe; and they veaia g «2., 
ordered the Verdict to be ſet aſide, and a new Trial to be had, ante in 
on the firſt Motion, Michaelmas Term 3 Geo. 3. 1763. K. B. Rule to the 
2 Burn's Eccleſ. Law 779. The King v. Hart. 85 i 


Cray. 
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CH AP. XX. 
AME N D M/ E N T. 
Pn, Fac. return- TJ Defendant was found guilty upon an Information, for 


Diftringes nt a (a) Libel, and it was moved in Arreſt of Judgment, 
ane. that the Venire Facias was returnable 23d of Ofober, but the 


Diftringas was Teſte 24th of October, whereas the Venire was re- 
turned the 23d. The Court held this not amendable by any 
5 Statute of Amendment, nor at Common Law, becauſe it would 
— nc be to warrant a Trial that was tried without any Authority, and 
Miſtake in Skill. to make it contrary to the Truth of the Fact, and it is a Miſtake 
G]. of the Clerk in Skill. Gould Juſtice held, that it was amendable 
. at Common Law. Pois Juſtice thought it rather amendable 


Hol ob. J. than not. Holt Chief Juſtice, and Peel! Juſtice, held it not 


"RE amendable ; and thereupon (as the Lord Chief Juſtice Raymond 


fays) Powis, who had delivered his Opinion with great Dubiouſ- 
' neſs, and concluded it as mentioned above, came over to Holt 
and Powell; and held it not amendable ; becauſe, as he faid, it 
ſhould not go upon a Court divided. And ſee there the (5) Ar- 
guments of the Judges much at large. S. C. cited Gilb. Hit. 
C. P. 117. and Bac. Abr. in the ſame Words. Michaelmas Term 
3 An. 1702. Q. B. Salk. 5 1. pl. 14. 2 Ld. Raym. 1061. 

2 Vin. Abr. 395. pl. 20. The Queen v. Tutchin. 


{a) This being a Cauſe of great Expectation, for it was a Proſecution directed 
by the Queen at the Inſtance of the Houſe of Commons, it was very elaborately 
argued on Behalf of the Crown; and after very ſolemn and long Arguments on 
both Sides, and alſo ſeriatim by the Court, the Judgment was arreſted, 2 Lord 
Raym. 1061: | | 7 

( The Lord Chief Juſtice Raymond ſays, that he was not preſent at the Ar⸗ 
guments, expecting they would have been printed, all the Proceedings having 
been taken for that Purpoſe in Short-Hand; and was not for the ſame Reaſon ſo 
exact in taking the Arguments of the Judges, which therefore may not improbably 


have been miſtaken, 2 Lord Raym. 1069. 


CHAP, 


| | Cn ar. XXI. 
NOTICE of TRIA L: 


N an Information for a Libel, there muſt be 14 Days No- 14 Days Notice 
tice of Trial, and his Notice of Trial is ſufficient for him um en an I. 
to appear, and if he do not, the Recognizance muſt be eſtreated, formation for a 
though on ſuch Recognizance to appear de Die in Diem, the 
Party muſt have Notice to appear (unleſs in the ſaid Caſe) except 99,0202 Re- 
the ficſt and laſt Day of Term, when they muſt always appear, ay appear 
or the Recognizance is forfeited. Eaſter Term 6 Geo. 1720. — the 


K. B. Furteſc. Rep. 357. The King v. Pain. Forfeited. 


Suna. XXII. 
E VI DE N C E. 


IN an Information for publiſhing a Libel, the Defendant's own Defendant's own 
| Confeſſion was given in Evidence againſt him; but by Holt beten. 
Chief Juſtice, If there was no other Evidence againſt him but 

his own Confeffion, the whole muſt be taken, and not ſo much 

of it as would ſerve to convict him. Hilary Term 7 Wil. 3. 

1701. K. B. 5 Med. 165. The King v. Pain. EE. 

| On a Trial on an Information for a Libel, Depoſitions taken * 
before a Juſtice of Peace relating to the Fact, the Deponent Jutice of Peace 
being ſince dead, were not allowed in Evidence, by K. B. upon 1 
Advice with the Judges of C. P. In Caſes of Felony ſuch De- 
poſitions before a Juſtice, if the Deponent die, may be uſed in 

Evidence by 1 & 2 Ph. & Mar. chap. 13. But this cannot be 
extended farther than the particular Caſe of Felony. Salk, 281. 

pl. 8. Comb. 358, 359. 5 Mad. 165. 12 Vin. Ar. 228. pl. 2. 


And after long Debate and Conference with the Juſtices of 
C. P. by Juſtice Eyre, the Court would not allow it to be given 
in Evidence, and the Information was refuſed to be accepted; 
and the Ch. J. declared, that it was the Opinion of both _ 


96 EB) EY TP E NC-E CHAP. 22, 
Reafon whythey that theſe Depoſitions ſhould not be given in Evidence, the De- 
del not be gi fendant not being preſent when they were taken before the Mayor, 
nen een and had loſt the Benefit of a Croſs-Examination. Ld. Raym. 729, 

730. 5 Mod. 163. S. C. FE. . i 
Variance be- Where one is indicted for writing a Libel ſecundum Tenorem 
co and that g. ſeguentem, any the leaſt (a) Variance between the Libel recited 
ven in Evidence, and that given in Evidende, is fatal; but where the Subſtance 
WhereSubſtance only of a Libel is ſet forth in Latin, it is ſufficient, if the Libel 
Leon fofdentar be proved to have the ſame Senſe as ſet forth. 2 Haut. Pl. Cr. 
306. N. 36. See-12 MA. 218, 219. 11 Mad. 97. 
Difference be There is a Difference between Words ſpoken, and Words 
teln, nd written; of the former there can be no Tenor, [v/z, a Tran- 
Words uritten. ſcript] for there is no Original to compare them with, as there 
is of Words written, and though there have been Attempts to 
plead a Tenor of Words ſpoken, it has never been allowed; 
and therefore, if one declares for Words ſpoken, a Variance in 
the Omiſſion, or Addition of a Word is not material, and it is 
ſufficient, if ſo many of the Words be proved, and found, as are 
in themſelves actionable. 12 Vin. Abr. 68. pl. 46. 
What Confeſſion In an Information for a Libel againſt the Doctrine of the 
of a Liblis Trinity, the Witneſs for the Crown, who produced the Libel, 
bent to rer ſwore that it was ſhewn to the Defendant, who owned himſelf 
the Author of that Book, Errors of the Preſs and ſome ſmall 


Variations excepted. The Counſel for the Defendant objected, - 


that this Evidence would not intitle Mr. Attorney to read the 


Book, becauſe the Confeſſion was not abſolute, and therefore 
amounted to a Denial that he was the Author of that identical 
Book. But Chief Juſtice Pratt allowed it to be read, ſaying he 
would put it upon the Defendant to ſhew that there were ma- 

terial Variances. Hilary Term 7 Geo. 1721. K. B. Stra. 416. 
| The King v. Hall. e . | 

Ioformation for An Information for a Libel, ſetting forth; that the Defendant 
on cauſed to be printed and publiſhed a ſcandalous Libel, called 
was only con- © The Poſt-Boy of — to —,“ in which was contained the 
| following ſcandalous Paſſage, and ſo ſet forth the Paragraph. 
Upon the Trial it appeared, that the Defendant brought the Pa- . 

ragraph to the Printer, and deſired him to publith it in the Po. 

Boy. 1 > 2 ; 


(e) In an Information for a Libel, the Variance of the Word (er) for (net) 
was held fatal upon Evidence, 12 Fin. Ar. 68, pl. 45. ; 4 
1 288 And 


— 


CAP. 22. E VIDE N C E. Ff 
And the Chief Juſtice Raymond was of Opinion, that this Evidence aid net 
Evidence did not ſupport the Information, which charges him as men. 
Publiſher of the whole Paper, whereas it now appears he was 
only concerned in Part of it; ſo the Defendant was acquitted, Defendant ac- 
Trinity Term 12 Geo. 1726. 2 54%. Caf. 32. pl. 36. The King v. 
Newport. os Ee! we gl os 

A Libel muſt be proved to be written in the County laid in Libel mus be 
the Indictment, to convict the Defendant of making the Libel, Eons 
all Matters of Crime being local. 4 Read. Stat. Law. 155. leis 2 
8 Med. 328. S. P. . „„ 9 85 


Cn az, XXIII. 
Province of Court and Jury. | 


N an Information for a Libel, it was urged, that the only Tie cout mon 
Thing to be examined by the Court is, whether the Paper bana uiatr z 
ubliſhed contain any libellous Matter; for then the Application zpelicable to the 
muſt be left to the Jury. But per Cur. This Rule is not to be ing,? 5 
taken ſo extenſively ; for where the Application is merely indif- 
ferent, we will not grant an Information, but there muſt, be a 
ſeeming and apparent Application to be made. Eaſter Term 


2 Geo. 2. 1729. K. B. Fitzgib. 57. pl. 7. The King v. Butcheler, 


Cray. XXIV. 
J 


HE Court made a general Rule, viz. that where any cener Rute of 
Perſon moves for an Information, and has a Rule nf, if, Count ante Code. 
upon ſhewing Cauſe, that Rule is diſcharged, the Party who made | 
the Motion ſhall pay Coſts. Note; This Rule was never ſtrictly 
followed, but always held diſcretionary, Eaſter Term 5 Geo. 2. 
3732. EB... V 


" 6 | | | Upon 


— 


98 F % ( 
If the Defen- | Upon Trial of an Information for a Libel, wal acquitted 
25 Fvnence, the Defendant contrary to the Direction of the Court, Upon 


agaiuſt Evidence, 


Deer bee which the Defendant moved above for Coſts on 4 & 5 Wil. & 
Hu!) have Colts. Mar. c. 18. which provides, that in Caſes where the Defendant 
is acquitted, the Court is authorized to award Coſts to the De- 
ſendant ; unleſs the Judge ſhall at the Trial certify there was a a 

_ reaſonable Cauſe, In this Caſe no ſuch Certificate was aſked; _ 
but it was inſiſted on for the Proſecutor, that it was diſcretionary 
in the Court. The Chief Juſtice certified Ore tenus, that it was a 
Verdict againſt Evidence; but then he and all the others held, 
that it was now too late to inquire into the probable Cauſe; and . 
that it was not diſcretionary, but compulſory upon them, where 
there was no Certificate : So the Defendant had his Coſts. Eaſter 
Term 13 Geo. 2. 1740. K. B. 2 Stra. 1131, The King v. Mood. 
Fall. i „ e 8 


|  CHapy. XXV. 5 
OUTLAWRY and ERROR. 


A Wrieef Exror H E Defendant Matthias Earbery Was a worthy honeſt. 
in all Caſes er. [ Clergyman and a good Divine, but was drawn in by ſome 


cept Treaſon and 


Felon granted of his Party to write a Pamphlet, called The Hiftory of the Cle- 
Fuſtitiz. A . . 1 2 
« The Hiftry of mency of our Engliſh Monarchs” ; in which the Miniſtry thought 
tbe Clemency of . | 

er Engliſs © there were ſome ſcandalous Reflections upon the Government, 
Laach. he was therefore indicted for a ſcandalous Libel againſt the Go- 

vernment ; and thereupon, for want of Appearance, he was out- 
lawed : Whereupon the Defendant, giving Notice to the Attorney 
(a) General, moved for a Writ of Error, which the Attorney 


General oppoſed, as not being allowed in the Caſe of the Crown, 


„ without the King's Leave. VVV | 
Hitery of O. = Anciently no Man could be outlawed but for Felony or Trea- 
TY ſon, and the Puniſhment was Death ; he had, as the Law calls 
it, Caput Lupinum, his Life being expoſed to every one he met. 

See 3 Bac. Abr. 746. But ſome Time after, Proceſs of Out- 

lawry was ordered to lie in all Actions that were Quare Vi & 


(a) Sir Philip Yorke 3 afterwards Lord Chief Juſtice of the King's Bench; Lord 
Arms, 


Chancellor ; and Earl of Hardwicke, See Chep, 11. in Notes. 
2 5 : : F by : 


Cnar. 25. OUTLAWRY and ERROR 90 


Armis, which were called Delicta; for the King had a Fine; 
And ſince that, by divers Acts of Parliament, Outlawries lie in 
Debt, Account, Caſe, and ſeveral other Caſes. By all theſe 
Outlawries he is extra Legem poſitus, forfeits the Profits of his 
Land, and all his Goods, and is diſabled to ſue; but this is only 
Proceſs to bring him in to Anſwer the King's Suit; and ſo it is 
of Excommunication, Plea of Outlawry does not abate the 
Writ, it is only in Diſability of the Perſon till he ſucs out a 
Charter of Pardon. Co. Lit. 128. 6. 

If one who is in Priſon ſhall be outlawed in Debt, Treſpaſs, 1 by 
or in appeal of Robbery, he ſhall reverſe this Outlawry by Writ —__ 
of Error; but when the Defendant comes in on the Capras utla- 
gatum, then it is by Plea for Matters apparent in the Record; 
but for Matters of Fact, as Impriſonment, Death, Sc. it is by 
Writ of Error, unleſs it be in Felony, and there he may plead, 


in Favorem Vitæ. Co. Lit. 2 59. 6, 
To refuſe the Defendant a Writ of Sow in this Caſe, is a Severe Conte- 


quences of refu- 


worſe Puniſhment than the Court would or could inflict for the dag wric of * 
Crime itſelf, becauſe of the Forfeitures of his Goods and Diſabi- Sag in this 
lity of the Perſon, and muſt end in Impriſonment for Life; and 
if for a ſingle Treſpaſs, is a ſore Impriſonment. On Scire facias 
to repeal a Patent, whether the Party could bring a Writ of Er- 
ror without Petition to the Crown, was a Queſtion. But it ſeems 
to be agreed, that an Outlawry may be reverſed in ſome Caſes, 
without ſuing by Petition to the Crown. 3 Leon. 160. pl. 208, 

2 Leon. 194. pl. 244. Many Outlawries have been reverſed by 
Writ of Error, and yet in ſuch Caſes the King has an immediate 
| Intereſt, 
4 & 5 William and Mary, c. 18. recites Coils in the ae I, 
King's Bench for Debt, Treſpaſs and other Miſdemeanors; and 1 85 
that ſuch cannot be reverſed but by the perſonal Appearance of 
the Party; ; whereby, if it be a poor Man, and he dies in Priſon, 
he is very unfortunate; and if able and living, it is very charge 

able to reverſe ſuch Outlawry. This Act fays, for the more caſy 
reverſing Outlawries; and provides, that no Perſon outlawed in 
the ſaid Court of King's Bench, for any Cauſe (except Treaſon 

or Felony) ſhall be compelled to appear in Perſon to reverſe, 
but may do it by Attorney, and reverſe the Outlawry in all 
Caſes without Bail (except where Special Bail is ordered by the 
Court). The King v. Macartny, Trin. 2 Geo. 1716. The De- 7:3 . 
leudant was outlawed for the Murder of Duke Hamilton; and t 

2 was . 


2 
\ 


— K 


* 8 
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3100 _ OUTLAWRY and ERROR. Cnaf. 25. 
The Writ allow- was referred to the Attorney General, who made his Report, 


ed on Qutlawry 


1; Korder, the that a Writ of Error was never denied if the Witneſſes were 
bi. ie. | | 1 
ee es Obe outlawed for a Miſdemeanor, and fined 5000. and the 
try for a Mie Court held the Fine was nought; becauſe in a Miſdemeanor, 
the Outlawry does not work as a Conviction for the Offence, as 
it does in Treaſon and Felony, but as a Conviction of the Con- 
tempt for not anſwering, which Contempt is puniſhed by the 
Fortciture of his Goods and Chattels; and if he be fined now, he 
mult be fined again on the principal Judgment. | 

7: - notaCon"" That an Outlawry is no Conviction in Miſdemeanors, 
hes ſee Fleta 42. Quamvis quis pro Contumacid & Fugd utlage- 
tur, non propter hoc convictus eſt de Fafto principali. Salk. 494. 
I. 1. ; | KEEL 
Dierent 3 'Tis a great Charge to reverſe an Outlawry in the King's 
W. , Bench, becauſe the Defendant muſt appear in Perſon, but he 
need not in the Common Pleas, but may appear by Attorney, If 
„ the Attorney General confeſs the Error, Defendant ſhall plead 

preſently, and be tried on the Indictment. %% on 
in perſonal A- In perſonal Actions, though for 10,000/. if a Perſon be out- 
— — lawed for the ſame, and if the Defendant appears at the Return 
of the Exigent, he may reverſe the Outlawry without putting in 
Bail; and though Detendant be at Liberty and bailed, yet ſtill 
it is a Puniſhment, 1. e. Forfeiture of Lands and Goods. Salt. 
106, pl. 11. 353. pl. 15. 2 Salk. 450. pl. 2. Forteſc. Rep. 173. 
was on a Conviction of forcible Detainer, and the Defendant was 
fined 100/. a Writ of Error was brought, but the Court would 
not bail the Defendant, but agreed per Cur'; that on a Writ of 
Error to reverſe an Outlawry the Court will take Bail, but not 
to reverſe a Judgment. 2 Stra. 1178, In an Indictment, the 
Court. refuſed to bail the Defendant being in Execution, Salk, 
IC6, pl. 11. Suppoſe this were the common Caſe of an Indict- 
ment for a Battery, and the Defendant outlawed for the ſame, 
would not that be juſt the ſame Caſe as an Outlawry in a civil 
Action? You cannot fine him or puniſh him for Contempt; for 
on the Outlawry he is diſabled and forfeits; and if a Writ of 
Error be refuſed, he muſt be kept in Priſon all his Life long, 
for a Contempt only for not appearing. And indeed this is in 
the Nature of a civil Action, being only for a Miſdemeanor, If 
a Man be outlawed in Battery, is he to remain in Gaol for ever 
| x | at 


7 


cuar. 25. OUTLAWRY and ERROR, 


at the King's Will and Pleaſure? To have a Writ of + Bn in 2 zar 


Felony or Treaſon is inconvenient and unjuſt, becauſe of the great & 
Forfeitures to the ſeveral Lords, and to the Crown; but in Miſ- 
demeanors no Inconvenience, an Action will lie for a Libel, and 
ſo will an Indictment. 

The Attorney General at 3 Day, moved this Matter 
again; and Chief Juſtice Pratt and Powrs ſeemed to think, that 
the Defendant in Diſcretion ought not be bailed; but Juſtice 
Eyre and Forteſcue A. were clear of Opinion, this was a Caſe 
within the A& of Parliament for reverſal of Outlawries, and 
therefore he ought to be bailed. For although in the Preamble 
it is faid where the Proceedings to the Outlawry are in the King's 
Bench, yet in the Purview and in two or three Clauſes it is faid = 
only, Outlawries in the King's Bench, and this is now an Out- 
lawry in the King's Bench, being removed hither by Certiorari; 
for now it is a Record; and till it appears on Record, Lord Cake 
ſays expreſsly, it has no Effect as to Forfeiture, and here it firſt 
appears on Record, and no were elſe; fo they thought it was 
within the expreſs Meaning and Intention of the Act to bail 
him. And Eyre and Forteſcue A. quoted 2 Salk, 504. that it 
was the Reſolution of all the Judges of England, except Judge 
Price and Judge Smith, that the Queen could not deny a Writ of 
Error, but that it . was grantable ex Debito Juſtitiæ (except in 


Treaſon and F elony); and the true Reaſon why one outlawed for Outlawry is» 
Treaſon or Felony, cannot have a Writ of Error, without the 7 Tceaſon and Fe. 


King's Leave, is becauſe it is a Conviction ; and then he has for- ln. 
feited all he has to the Crown. Upon this the whole Court 
thought it reaſonable and juſt that he ſhould have a Writ of Er- 


ror; and thereupon the Attorney General did immediately fign The writ gra- 


a Warrant for a Writ of Error, and did conſent to his being 
bailed to appear. accordingly. This was moved three or four 
Times. Trinity Term 9 Geo. 1724. K. B. Porteſe. ha 294 
Mod. 177. The King v. Earber y. 


Cp. 


ted in this Caſe. 


102 


„ ee e 
PUNISHMENTS. 


if Lows ems EP Laws conſiſted only of bare Prohibitions to Vice, they would 
o Vice they @ have but little Effect upon the irregular Paſſions of Mankind; 


to Vice they 


Ne Ef. it is neceſſary therefore to deter Men from the Commiſſion of 


o 


little Effent. Enormities, by Puniſhments well regulated and duly adminiſtered ; 


Cood Laws arm- and all good Laws are armed with Pains, Death and Infamy, 
to ſuppreſs Vice, for the Suppreſſion of Vice; as they point out Honours, public 
Honwrs, Ge. Employments and Fame, as Excitements to Virtue, 


Honours, Sc. 
for Virtue. 


Laws of diffe- As for the particular Puniſhment of Libellers, the Laws of 


Rn catent different Countries and Ages have varied in it greatly, accord- 


Punthmems for ing to the different Notions they had of Fame and Obloquy, or 
85 in Proportion to the Increaſe or Danger of the Crime in each 


Nation. . ERS LS ee 5 
ponimment ef My Lord Cote, I cannot tell upon what Authority, menti- 
ans of the y ONS a Law of the Lydians, by which the Publiſhers and Diſperſers 


Laws of the Ly- 


4. of Slander were to be let Blood in the Tongue, and the Liſtners 


to or Fautors of it, in the Ear. 12 Rep. 35. 
Panifhable with By the Roman Law, the Puniſhment of the Author or Pub- 
Veath by the liſher of an infamous Libel was (42) Death: By the Civil Law the 


Reman Law. 


Uncepable of he- Offender was made incapable to be a Witneſs, or to make his 
makea Wil, 0 (6) Teſtament. Woods Civ. Law 263. c. 7. The Puniſhment 


make a Will, to 


Legat ws Over moſt Parts of Europe at preſent is arbitrary, but not capi- 


Civil Law. tal = 1h 4 
Puniſhment in 8 
Europe at preſent | 


1 Our Laws took very early Notice of chis Crime: Long before 


Slanderers ſe- 


bent beben te the Conqueſt, Defamers and Slanderers were ſeverely puniſhed; 


long before the 
Conqueſt, : | 

(a) The Law of the twelve Tables made it Death to hurt the Reputation of 
another, The Words of the Law run thus, Si guts accentaſſit malum Carmen, ſive 
condidiſſit, guad Infamiam faxit, Flagitiumque alteri, Capital gs. Whoever 
writes Verſes hurtful to the Honour and Reputation of another, let him be pu- 
niſhed with Death.” | . 1 | 

(%) By the Civil Law any Perſon who was convicted of publiſhing a Libel was 
eſteemed infamous, ſo that he could not make a Will, or be an Executor or Le- 
gatee. Forteſec, Rep. 100, Swinb, 106. Part 2. Sect. 19, Idem 375. Part 5. 


Sect. 10. | 5 
King 


Crap, 26. PUNISHMENTS. _ $4 
King Alfred, the firſt Saxon Monarch that made the Eſtabliſh- 

ment of good Laws, his Care, ordained, that the Forger of Slan= Forger of Slander 
der ſhould have his Tongue cut out, except he redeemed it with "forge ty the 
the Price of his Head, © Sz quis publicum Mendacium confingat, icb he wcemes 
& ille in eo. firmetur, null levi Re hoc emendet, ſed Lingua ei it. 
excidatur, nec minori Precio redimi liceat, quam juxta Capitis 
Aftimationem cenſebatur. Wilk. Leg. Angl. Sax. 41. pl. 28. 

Lamb. Sax. Laws. 29. pl. 28. 
King Eagar's is as ſtrict to the ſame Purpoſe, ** Si quis alium By King Edge": 
injuſte diffamare velit, ut five Vitd ive Fortunis pejor fit ; fi alter 285 
refellere paſſit quod de eo guts affirmare velit, Linguæ ſue reus ſit, 
mſi eam Aſtimatione Capitis compenſare voluerit.” Wilk. 2. 


Angl. Sax. 78. pl. 4. Lamb. Sax, Laws. 64. pl. 4 


Canutus the Dane, eſtabliſhed this Law of his a in By the Law af - 


the Danes, 


almoſt the ſame Words. © Er ft quis alterum Injurid diffamare 

velit, ut alterutrum vel Pecunia vel Vita ei dininuatur, ſi tunc 
alter cam refellere poſfit, ut quis ei teſtificari velit, perdat Linguam 
ſuam, niſi illam Capitis Aſtimatione compenſare velit.” Milt. Leg. 
Angl. Sax. 136. pl. 15. Lamb. Sax. Laws. 110. pl. 15. 5 

'Tis obſervable, that where the Puniſhment was ſo fe the ment ſevere, 
Slander ought to be falſe, to incur it. 1 

Fong, ord Coke, in his Chapter of the Star-Chamber, 4 Inſt. 63. Star-Chanter 

chap. 5, ſays, That Diſperſers of falſe and dangerous Rumours er Helen“ 
and News, and ſcandalous Libelling, are among the Crimes which, ns 
for their Heinouſneſs, that Court took Cognizance of ; and he 
ſays, that Court puniſhed heinous Crimes, by Impriſonment, Puniſhment in 
Pillory, Papers, Whipping, Loſs of Ears, Tacking of Ears, Stig. we: 
mata in the Face, &c. and in the 3 Inf, 220. he gives an Account 
of ſeveral Offenders for the like Crimes, ſentenced by the Com- 
mon Law Courts to Fine and Imprifonment, Sc. 4 Init. 66. 

Chap. 5. 

The Court of Star-Chamber has been held in great Contempt, Star cin. 
becauſe it was aboliſhed by Act of Parliament 16 Car. c. 10. on hk 
Account of ſome inſufferable Abuſes that had crept into it, all the 
Caſes that had been adjudged there, on Informations for Libels, 
were conſequently of no Authority ; whereas the Judgment given Jutgment of that 
there, in Matters properly cognizable before them, which Libel- 2 ou 
ling, eſpecially was, are allowed to be good Law at this Day, and 
are conſtantly quoted, as ſuch, in the Court of King's Bench. 

Indeed it is faid, that the Reaſon of diſallowing the Star-. Chamber 3 
uthority o 


Court, was becauſe their Authority was before, and now is in, Sr cher in 


X B. and the King's Bench, | 
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104 PUNISHMENTS, Crnar.26. 

| R. B. and conſequently that Court unneceſſary. Comb. 36. . So 
the Lord Chief Juſtice Holt declared that K. B. poſſeſt all the 

lawful Power of the Star-Chamber. Comb. 142. 10 Mod. 187. 

Why Ster. And that the Court of Star-Cbamber was taken away, becauſe the 
_— were - puniſhable in K. B. 5 Mod. 464; which is like- 


taken away. 


wiſe intimated by the Statute itſelf. Now, tho' I am as well fa- 
tified perhaps, with the taking away of the Court of Star- 
Chamber, confidering the Occafion that had been given, as any 
Body can poſſibly be, and ſhould equally rejoice, I hope, at the 
redreſſing any other public Grievance; yet I cannot condemn 
by the Lump, and argue, that becauſe that Court did: ſomething 
amiſs, therefore it did nothing right. At this Rate, every Court 
that had or has a Being, may be in Danger of the fame Epithets. 

For which Reaſon I preſume it will not be altogether imper- 
tinent to produce the Sentiments of that Oracle of the Law, the 
| above-mentioned Sir Edward Coke, concerning the Court of Star- 

Lord Ch. Jug. Chamber. It is (ſays he) the moſt honourable Court, our Par- 
Fiess of de liament excepted, that is in the Chriſtian World, both in Reſpect 


. Meation of the 


Star Chamber. of the Judges, and of their honourable Proceedings according to 
their juſt Juriſdiction, and the ancient and juſt Orders of the 
WhoJudge:ofit, Court. For the Judges of the ſame are, the Grandees of the 
Realm, the Lord Chancellor, the Lord Treaſurer, the Lord Pre- 

fident of the King's Council, the Lord Privy Seal, all the Lords 

Spiritual and Temporal, and cthers of the King's moſt honour- 

| able Privy Council, and the principal Judges of the Realm, and 

How they deter- ſuch other Lords of Parliament as the King ſhall name, And they 
_ judge upon Confeſſion, or Depoſition of Witneſſes. And the 
| Court cannot fit for hearing of Cauſes under the Number of 
eight at the leaſt ; and it is truly ſaid, the Court of Star-Chamber, 

if we regard Antiquity, is moſt ancient; if Dignity, moſt ho- 

nourable. This Court, the right Inſtitution and ancient Orders 

| thereof being obſerved, doth keep all England in Quiet. 4 Inf. 
| Lord Chancellor G5, Chap. 5, Conformable hereto, a late learned (a) Writer, 
count of ths Who Was advanced to the higheſt Poſt in the Law in a neigh- 
__ bouring Kingdom to that of our Mother Country, and wherein he 
died, has a Paſſage, which gives us a truer Account of the Court 

itſelf, and the Aboliſhment of it, than what is to be learnt elſe- 

where, and therefore I will inſert it here. The Court of 


(a) Richard W:ft, Lord Chancellor of Ireland, from June 1/t 1725, 11 Geo. 
| — Star- 


40 21 Dec, 1727. 12 Gea, Har, Hiſt. Ir. 116, chap, 15. 


Cuap, 26. PUNISHMENTS. | 105 
Star-Chamber (a) whilſt kept within due Bounds, was certainly 

of the greateſt Uſe to preſerve the Peace and Security of the 
Kingdom ; and perhaps was the only Court which by its ordinary 

and proper Juriſdiction, could effectually prevent and puniſh, 

Riots, Perjuries, and other Miſdemeanors of the higheſt Nature. 

But being made uſe of by the Court to ſupport Proclamations 

and Orders of State, and to vindicate illegal Commiſſions and 
Monopolies, that Extenſion of their Power became a Grievance 
Inſupportable, and the Nation was never eaſy till that Court was 

entirely ſuppreſſed by Act of Parliament.” The Houſe of Com- The Bill for ab- 
mons were fo eager in their Zeal to deſtroy what they called a c, be cov 
Court of Inquiſition, that tho' the Bill was of ſo great Conſequence, ws ent ug to 


N . . : he Lords with 
yet they ſent it up to the Lords, with only once reading it, and only once rex 


without its being ever committed, which was a Thing, perhaps, zr being erer 
never before heard of in Parliament. Clar. Hiſt. Rebel. 223. committed, 
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Whatever might be the Practice in earlier Times, there can Writer or Pub- 
be no Doubt but a Perſon who writes or publiſhes a Libel, is 3 
ſubject to the Action of the Party injured, in which Damages 4 al Punch. 
ſhall be recovered, and that being convicted on an Indictment ment. 
or Information of ſuch Miſdemeanor, ſhall pay ſuch Fine, and 
ſuffer ſuch bodily Pain and Infamy, as to the Judges, in their 

Diſcretion, ſhall ſeem proper and according to the Quality and 
| Circumſtances of the Offender, and the Heinouſneſs of the Crime. 

3 Bac. Abr. 498. Hawh. Pl. Cr. 196. B. 1. Chap. 73. Se. 16. 

John de Northampton, an Attorney of the King's Bench, wrote Attorney of & x. 
a Letter to Robert de Ferrars, one of the King's Council, im- rh 8808 E. 
porting, © That neither Sir William Scot Chief Juſtice, nor his bauen tor vc. 


— 


* ＋ 5 Sr 
=) — — — 2 — 
ä em nh 

— — — 


ting. a libellous 


Fellows the King's Juſtices, nor their Clerks, any great Thing Letter concern- 
would do by Commandment of our Sovereign Lord the King, * 
nor of Queen Philip in that Place, more than any other of the 
Realm; which ſaid John being called, confeſſed the ſaid Letter 

by him to be written with his own proper Hand. The Judg- 
ment of the Court was, And becauſe the aforeſaid John hath 
_ confeſſed the aforeſaid Letter to have been by him written to 

Robert de Ferrars, one of the King's Privy Council, which Letter 


is not true: By Colour whereof the Lord the King may be of- Es 5 j 
ſended with the Court and his Juſticgs on that Account, which all 
would tend to the Diſgrace of the Juſtices and the Court ; there- {4 4 
fore the ſame John is committed to the Marſhal, and afterwards 1 
8 7 =: _ 3 
(e) Diſc. Treaſ. & Attaind. 94. = I 

| found 1 4; 
1 
* 

Wo 


- Sd 
FE tt 
» 


104 PUNISHMENTS, Cyar.26. 
| XK. B. and conſequently that Court unneceſlary. - Cumb. 36. So 
the Lord Chief Juſtice Holt declared that K. B. poſſeſt all the 
lawful Power of the Star- Chamber. Comb."342: 1d NMiad. 187. 
Why s. And that the Court of Star-Cbamber was taken away, becaoſe the 
blen ug. Crimes were puniſhable in K. B. 5 Mad. 464; which is like- 


taken away. 


wiſe intimated by the Statute itſelf. Now, -tho' I am as well ſa- 
tisfied perhaps, with the taking away of the Court of Star- 
Chamber, conſidering the Occaſion that had been given, as any 
Body can poſſibly be, and ſhould: equally rejoice, I hope, at the 
redreſſing any other public Grievance; yet I cannot condemn 
by the Lump, and argue, that becauſe that Court did ſomething 
amiſs, therefore it did nothing right. , At this Rate, eyery Court 
that had or has a Being, may be in Danger of the ſame Epithets. 
For which Reaſon I preſume it will not be altogether  imper- _ 
tinent to produce the Sentiments of that Oracle of the Law, the 
above-mentioned Sir Edward Coke, concerning the Court of Star- 
Lord Ch. Jut. Chamber, lt is (ſays he) the moſt honourable Court, our Par- 
Cate's honourable liament excepted, that is in the Chriſtian World, both in Reſpect 


Mention of the 


 Star-Chamber. of the Judges, and of their honourable Proceedings according to 
their juſt Juriſdiction, and the ancient and juſt Orders of the 
| WhoJudgesofit, Court. For the Judges of the ſame are, the Grandees of the 
Realm, the Lord Chancellor, the Lord Treaſurer, the Lord Pre- 
ſident of the King's Council, the Lord Privy Seal, all the Lords 
Spiritual and Temporal, and others of the King's moſt honour- 
able Privy Council, and the princigns Judges of the Realm, and 
How they deter- ſuch other Lords of Parliament as the King ſhall name. And they 
_ judge upon Confeſſion, or Depoſition Witneſſes. And the 
Court cannot fit for hearing of Cauſes under the Number of 
eight at che leaſt; and it is truly facd, the Cqurt of Srar-Chanber, 
if we regard Antiquity, is moſt ancient; if Dignity, moſt ho- 
nourable. This Court, the right Inſtitution and ancient Orders 
thereof being obſerved, doth keep all England in Quiet. 4 Inſt. 
| Lors Chancellor G5, Chap..5. Conformable hereto, a late learned (a) Writer, 
count of this Who was advanced, to the higheſt;Poſt in the Law in a neigh· | | 
Gut bouring Kingdom to that of our Mother Country, and wherein he 
died, has a Paſſage, which gives us a truer Account of the Court, 
itſelf, and the Aboliſhment of it, than what is to be learnt elſe- 
where, and therefore I will inſert, it here. The Court of 


5 48 
+ 


BY A 16: 1399 i ; Age 7 N eier tenen 
(a) Richard Mf, Lord Chancellor of Helau, from June 1/ 1725. 11 Ges. 
20 21 Dec, 1727. 12 Gra." Har. Hit. Ir. 116. chap. 5. 
1 * e $/. » "WIS 3=.4 54} E008 24. } . * 24% 
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. Star-Chamber (a) whilſt kept within due Bounds, was certainly ; 
of the. greateſt Uſe to preſerve the Peace and Security of the 
Kingdom; and perhaps was the only. Court which by its ordinary. _ 

and proper Juriſdiction, could effectually prevent and puniſh, 


Riots, Perjuries, and other Miſdemeanors of the higheſt Nature. 


But being made uſe of by the Court to ſupport Proclamations 
and Orders of State, and to vindicate illegal Commiſſions and. 
Monopolies, that Extenſion of their Power became a Grievance 
inſupportable, and the Nation was never eaſy till that Court wass 
entirely ſuppreſſed by Act of Parliament.” The Houſe of Com- TheBill for abo- | 
mons were ſo eager in their Zeal to deſtroy what they called a f, c Court 
Court of Inquifition, that tho the Bill was of ſo great Conſequence, g ſent up to 


yet they ſent it up to the Lords, with only once reading it, and only once rex 
ing, and without 


without its being ever committed, which was a Thing, perhaps, ier being ever 


never before heard of in Parliament. Clar. Hiff. Rebel. 223. mmi. 

Whatever might be the Practice in earlier Times, there can wier or Pub- | 
be no Doubt but a Perſon who writes or publiſhes a Libel, is e 

ſubject to the Action of the Party injured, in which Damages 9% Fog ang 

ſhall be recovered, and that being convicted on an Indictment ment, 

or Information of ſuch Miſdemeanor, ſhall pay ſuch Fine, and 

ſuffer ſuch bodily Pain and Infamy, as to the Judges, in their 

Diſcretion, - ſhall ſeem proper and according to the Quality and 

Circumſtances of the Offender, and the Heinouſneſs of the Crime. 

3 Bac. Abr. 498. Hawh. Pl. Cr. 196. B. 1. Chap. 73. Sect. 16. | 

John de Northampton, an Attorney of the King's Bench, wrote attorney of K B. 

a Letter to Robert de Ferrars, one of the King's Council, im- tr h ghd Be- 

porting, That neither Sir William Scot Chief Juſtice, nor his hevieur for wri- 

Fellows the King's Juſtices, nor their Clerks, any great Thing Letter concern- 

would do by Commandment of our Sovereign Lord the King.. 

nor of Queen Philip in that Place, more than any other of the 

Realm; which faid John being called, confeſſed the faid Letter 

by him to be written with his own proper Hand. The Judg- 

ment of the Court was, And becauſe the aforeſaid Jobn hath 

confeſſed the aforeſaid Letter to have been by him written to 

Robert de Ferrars, one of the King's Privy Council, which Letter 

is not true: By Colour whereof the Lord the King may be of- 

ſended with the Court and his Juſtices on that Account, which 

would tend to the Diſgrace of the Juſtices and the Court ; there- 

fore the ſame John is committed to the Marſhal, and afterwards 


(a) Diſc. Treaſ. & Attaind. 94, e 
„ „ found 
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found fix Securities for his good Behaviour.” Michaelmas Term 
18 Edw. 3. 1344. K. B. 3 Inft. 174. The King v. Northampton. 
Ymprifbament, Hugh Baker, for a Libel againſt certain of the Inhabitants off 


for good Beha- 


Vuour. for his good Behaviour. Mzrchaelmas Term 4. Eliz. 1562. K. B. 
3 Inſt. 220. The Queen v. Baker, SURE 5 
Firſt Inſtance of This ſeems, if not the firſt, to be one of the earlieſt Inſtances 
luda“ of an Offender being ſet in the Pillory for a Libel, when the 
| Proſecution againſt him was by Way of Indictment in . 
Bench. I think my Lord Coke conſiders it in this Light, by his 
particular Manner of mentioning it at the End of a Catalogue of 
the Names of ſundry who received remarkable Puniſhments in 
this Court; but for this Crime, none of them appear to have fuf- 
fered more than Fine or Impriſonment, except this Baker. Tis 
$:ar-Chanber true, the Star-Chamber did very early inflict ſevere and infamous 
Pausen. Puniſhments for enormous Degrees of this Offence ; but it ſeems 
. that, in the Beginning, no Sort of corporal Puniſhment, except 
| Impriſonment, was applied for bare Libelling, at Common Law. 
Fine for writing One Atwood being convicted of writing againſt Religion, was 
alt Rel892- fined 100 Marks. Eaſter Term 5 Fac. 1607. K. B. Cro. Fac. 
., J21. 8. 1. The King v. Hravad, ONES 3 
One Wremem, The Attorney (a) General exhibited an Information in the Star- 
Lord Chancellor Chamber, againſt one Wrennum, Ore tenus, becauſe he had diverſe 
tion wo che Kg, Times petitioned to the King againſt Sir Francis Bacon Lord 
et Impl. Chancellor, pretending that the faid Lord Bacon had done great 
 lonment, to ride Injuſtice to him, in granting an Injunction, and awarding Poſſeſ- 
ſion of Land againſt him, for which he had two Decrees in the 


oy? Chertſy, was puniſhed by ene e Pillory, and Security 


towards the 


ke ha Time of the former Chancellor: And alſo he made a Book of all 
Ott nce in allthe the Proceedings in the ſaid Cauſe between him and one Hſber, 


lies, an to and dedicated and delivered it to the King, in which he notoriouſly 
— traduced and ſcandalized the faid Chancellor, faying, that for 


Fars, 


this unjuſt Decree, he, his Wife and Children were murthered, 
and by the worſt Kind of Death, by Starving : And that now 
he having done unjuſtly, he muſt maintain it by ſpeaking Un- 
truths, and that he muſt uſe his Authority, Wit, Art, and Elo- 
quence, for the better Maintenance thereof, with other ſuch like 
ſcandalous Words: And becauſe the Court conceived that the ſaid 
Mrennum had wronged the ſaid Lord Chancellor, in the ſaid 
Suggeſtion, they all agreed to ſentence him, That he ſhould be 


(e) Sir Henry Yelverton, ſee fel. $6 in Mies. er I tun: 
N N ö perpetuallß 


| Cale. 
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perpetually impriſoned, and pay a Fine of 1000/. and that he 
ſhould ride upon an Horſe with his Face to the Tail, from the 
Fleet to W:ftminſter, with his Fault written upon his Head, and 
that he ſhould acknowledge his Offence in all the Courts at We 7— 
minſter, and that he ſhould ſtand there a reaſonable Time upon 
the Pillory, and that one of his Ears ſhould be cut off, and from 
thence ſhould be carried to Priſon again, and in the like Manner 
| ſhould go to Cheapfide, and ſhould have his other Ear cut off, &c. 
Eaſter Term 16 Jac. 1618. St. Ch, Poph. 135. Wrennum' * 


From the en made by Sir Edward Coke, and the reſt of > oy har 
the Lords of the Star-Chamber, at the Cenſure of Wrennum, it of Parts, 

appears that he was not only a Man of Quality and Figure in 

the World, but a Gentleman of excellent Parts: However, he ruined by a Cher f 

was ruined, it ſeems by a tedious and expenſive Suit in Chancery, 

- and the Injuſtice and Oppreſſion of his Judges: And with his and by ks Judge 

Fortune this unhappy Gentleman appears to have loſt his Friends. 

The whole Court ſeems to have been in Confederacy to com- 

plete his Deſtruction: Such was the Character of the celebrated 

Lord Bacon, that no Suggeſtions could be. heard againſt him, 

| how reaſonable ſoever. It could not enter into the Heart of Man —— 


that a Nobleman of his fine Senſe, and philoſophical Turn of Ares, Extor- 
Mind, who perfectly underſtood the Rules of Morality, and ap- chen. 0r- 
peared generous and benevolent, even to Profuſion, could be 
touched with the ſordid Vices 'of- Avarice, Extortion and Op- | 
Pr And thongh Bribery and Corruption appear to have _— _—_ 


n at the greateſt Height in the Court of Chancery, at this in the Court of 
ry. 


Time, and practiſed ſo; openly, that when a Suitor came to fee 
his Counſel, the firſt Qualtitn aſked him was, what Friends be 
bad, at York Houſe, (the Lord Chancellor's)? And his Servants 
were known to take one Side or. other, in almoſt every Cauſe: 
Yet-did the mighty Lord Bacon's Reputation blind the Eyes of 
all Mankind, and render the moſt palpable Corruptions doubtful. 

The unfortunate Mrennum knew he had great Injuſtice done Wremen vn i- 
him, and violently ſuſpected Bribery in the Caſe; but durſt no 
Charge the Chancellor with it, for fear of an Action of Scandalum 
| Magnatum. On the other Hand he found his Eſtate was gone, 
his Family undone, and he had nothing to expect but a Gaol, 
as he informs us in his Caſe, unleſs he could find ſome Redreſs, 
In this Diſtreſs he applied himſelf to His Majeſty, petitioning to 
be heard before the King and * But was told the c—_ 

2 | Cl 
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eil could not trouble themſelves with every Cauſe, where the 
Parties were diffatisfied with the Chancellor's Decrees ; they muſt 
attend no other Buſineſs if they did: But, if the Petitioner could 
charge the Lord Chancellor with Þyjuftice or with Bribery, or 
Corruption, the King would hear him: Whereupon Wrennum 


| wrote the Book above mentioned, and dedicated it to His Ma- 


jeſty, wherein he charged the Chancellor with Injufice and Op- 
preſſion, believing, if His Majeſty would hear his Cauſe he ſhould 
5 be able to demonſtrate, there had been foul Play. For, ſays he, 
A Decree gain in his Defence, if I can ſhew my Cauſe was juſt, and the Lord 
$548 Chancellor has decreed it againſt me, by Confequence T ſhall 
prove his Injuſtice: But neither the King, nor the Court of 
Star-Chamber, would enter into the Merits of the Cauſe; de- 
Charging Lord claring his Book was a Libel, becauſe he had charged the Chan- 
Laute, &c. l- cellor with Injuſtice and Oppreſſion, which he d not prove: 
* Whereupan Wrennum deſpaired of Succeſs, and ſubmitted him- 
ſelf to the Mercy of his Judges, who, not conſidering he had al- 
ready loſt all he had, in purſuing this unlucky Cauſe, thought fit 
to finiſh his Ruin, by fining and impriſoning him; though it ap- 
ien ad: peared within the Space of two Years, that his Adverfary bi 
3 Edward Fiſher, carried his Cauſe by dint of Bribery, having 
| given the Lord Chancellor an Hundred Pounds and upwards, 
at one Time; beſides what he might have prefented him with at 
other Times,” and diſtributed amongſt that Lord's Servants, who 
were known to take a Part in every Cauſe that came before his 
; Lordſhip. ra pr de hoe he 
| Fine; tower | A Perſon for ſending an ironical; abuſive Letter to Sir Bap- 
per dmifton T /: Hicks was fined 500 J. and ſentenced to wear Papers, and to 
 Fforſendingzn make his Submiſſion to Sir Bapeif Hicks, in Cheapfide. Eafter 
Leiter. Term 16 Fac. 1618. Sf. Ch, Hob. 215. pl. 277. Poph. 140. 

5 Hickes v. 8 N FVV 
Star-Chanter This is an Inſtance of the Practice of the Star- Chamber, which 
of Law, puniſh- being tied to no Rules of Law, puniſhed as was moſt expedient 
for public Goes, for the public Good, either according to the Malignance of the 

| Offence, or to the Neceſſity there was in the Common Wealth 


: 


for putting a Stop to the Crime. Is 

Cenfure for fing- The Defendants were cenſured for publiſhing and finging ſe- 
ing obſcene and | f 0 es , 2 . 

ſcurritous Sengs. veral Songs and Libels againſt the Plaintiff, one of which con- 

tained, amongſt other Obſcenities and Scurrilities, the following; 

* A proper Song of a great Blockhead, Woollen-Draper, dwel- 

ling in Holborn, who gave a Taylor's Wife a Yard of old Frize 

Es | 1 
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fora Jerkin, &c.” The Defendants were all committed to the Commitment, 
Fleet. Bennet was fined 500 Marks. Aylet, another Defen- © 


| dant, 200 Marks, And Longdale 100 Marks: Hilary Term 2 


Car. 1627. St. Ch, Append. to 3 Ruſb. Collect. 6. Prize v. 

Bennet and others. e 5 | 

| . The Defendants for writing and publiſhing two Letters, ſcan- Fine for feanda- 
dalizing the Court of Arches, and Sir William Bird the Judge of Arches and 
of it, were fined; the Huſband two Hundred Pounds, and the Je of u. 

Wife one Hundred, and both committed to the Feet; and Moody Commitment 

was ſentenced to come into this Court in an humble and ſubmiſſive =o 

Manner, and, under his Hand, acknowledge his great Offence - 

in falſly ſcandalizing the ſaid Judge and Court. Eafer Term 3 

Car. 1628. St. Ch. Append. to 3 Ruſh. Collect. 7. Whitacle v. 
Moody and his Wife, IE COPE te. | 

| For a ſeditious Libel againſt the privy Council and the Judges, neus Libel- 
Defendant was committed to the Fleet during the King's Pleaſure, Council and 


and ſentenced to pay a Fine of three Thouſand Pounds. Idem dad and fac. 

8. The King v. Perkins, 1 RES Et 
The - Defendant, for publiſhing a ſcandalous Libel againſt the — 
againſt a pri- 


Plaintiff, was committed to the Het, fined one Hundred Pounds, +a Perlen com- 
and ordered to make an humble Acknowledgment and Sub- 24 te ne Ac. 


miſſion to the Plaintiff at Vorcgſier Aſſizes, the Judges ſitting, knowledgment 
and the Decree to be then and there read. Eaſter Term 5 Ca. 
1630. 14.21, Biſhop of Worcefter v. Be. b 
Theſe being all Star-Cbamber Caſes, are ſo many further unden ac- | 
Proofs of that Court's puniſhing according to the Malignance of Benner of Of. 
the Offence, and Dignity of the Character affronted.. Bennet's Os Gs 
Caſe is a remarkable Inſtance of the Court's conſtruing a Parcel * Antes. 
of Quibbles, ſuch as Tard, Frize,. &c. into a Libel; a Proof of 


. what has been ſo often laid down, that nothing which imports Nothing impor- 


ting an ill Mean- 


an ill Meaning, ſhall eſcape for the Ambiguity, or Inſefficiency ing gu ccape 
of the Expreflion; and indeed, if it were otherwiſe, . Juſtice attac ek 
might be well faid to be blind, fince ſhe muſt neceſſarily over- Exerefivn. 
look Things which the whole World beſides ſaw clearly and. 
Fully: „ wat | | | | | 
One was indicted for exhibiting an infamous Libel directed to Pflory, wich ba. 
the King againſt Cate the Chief Juſtice of the King's Bench, and pan, Imple-, 
the Court, for a Judgment given in the ſaid Court in Magdalen pod Behaviour 
College Caſe, affirming the faid Judgment to be Treaſon, and „ 
calling the Chief Juſtice Traitor, perjured Judge, and ſcandalizing Four of £57 
all the Profeſſors- ef the Law.: And this Libel, he fixed upon the 
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| great Gate entring Weſtminſter-Hall, and divers other Places. 
And being arraigned, he put in a ſcandalous Plea, affirming he 

would not plead otherwiſe, it was adjudged, that he ſhould- he, 
committed to the Marſhal, ſtand: upon the Pillory with Paper, 
mentioning the Offence, and he impriſoned till he ſubmit him- 

ſelf to every Court, be bound to his good Behaviour, with Sure- 

ties during Life, and pay 1000/. Fine to the King. Micbaelmas 

Term $5 Car. 1630. K B. Cro. Car. 175. 15 Vin. Ar. 89. 

at ee de, an eee ang 11 
Avthor and Pub- The Defandant, for writing and publiſhing a ſeditious Libel, 
— 2 entituled, An Appeal to the Parliament, or Sion's (a) Plea againſt 


Tiegel . Prelacy, was ſentenced to be impriſoned in the Fleet for Life, 


ley, impriſoned unleſs the King pleaſe to inlarge him, to pay a Fine of 10,000/. 


for Life, fined, . ; 1 
aA tte er referred to the High-commiſſion Court, to be degraded of his 


ped and pultories; Miniſtry, and then to be whipped at the Pillory at We/tminſter ; 
to loſe Ear, and ſtanding on the Pillory to loſe one of his Ears, his Noſe to 


Noſe to be lit, 


Yee dre be lit, and his Face branded with a double S. and in like Sort 
"to be whipped, and loſe his other Ear at the Pillory in Cheap- 
| fide (b). Eaſter Term 6 Car. 1631:,. Id. 29. Te King v. 
Leighton, e $0 ages nos naw al 
(a) It contained ſome warm, imprudent InveQives againſt the Prelates, and 
the Conduct of :thoſe in Power, Soon after the Publication of the Work, with- 
out an Information upon Oath, or legal Proof who was the Author, . Leighton, as 
he was coming from Church, was arreſted by two High-commiſfion Purſuivants. 
They dragg'd him to the Houſe of Laud, where he was kept till ſeven in the 
Evening, without Food. Laud returning Home at this Time in great Pomp and 
State, with Corbet, Biſhop of Oxford, Leighton demanded to be heard. The 
haughty Laud, did not deign to fee him, but ſent him to Newgate: He was 
clapped into Irons, and confined in an uninhabitable Apartment, where, not- 
withſtanding that the Weather was cold, and the Snow and Rain beat in, there 
was no convenient Place to make a Fire. From Tueſday Night to Thurſday 
Noon, he was unſupplied with Food; and in this infernal Dwelling was kept 
fifteen Weeks, without any Friend, not even his Wife, being ſuffered to come 
near him. His own Houſe was in the mean Time rifled by the Officers of the 
High- commiſſion Court; his Wife and Child treated by theſe Ruffians with great 
Barbarity; himſelf denied a Copy of the Commitment; and the Sheriffs of Lon- 
don refuſed to bail him, on his Wife's Petition. At the End of the fifteen 
Weeks, he was ſerved with a Subpœna. Heath, the Attorney General, on an 
Aſſurance that he ſhould come off well, extorted a Confeſſion from him, that he 
was the Author of the Book. 2 Macaul. Hiſt. Engl. 96. W lid 33 - 
(2) It is faid, that when this Sentence was pronounced, Biſhop Laud pulled off = 
his Cap, and gave God Thanks for it. 2 Macaul. Hiſt. Engl. 98. . 3 


on 


* >” i 
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On Friday November the 16th, Part of his Sentence was exe- Sentence cruelly 
cuted in this Manner, in New Palace-Yard at Weſtminſter, in 
Term Time, he was ſeverely whipped, then put in the Pillory, 

where he had one of his Ears cut off, one Side of his Noe lit, 

branded in one Cheek with a red hot Iron with the Letters S. 8. 


and afterwards carried back again Priſoner to the Fleet, to be 
kept in cloſe Cuſtody. On that Day 'Se'ennight, his Sores upon — 


his Back, Ears, Noſe and Face, not being cured, he was whipt 
again at the Pillory in Cheap/ide, and there had the Remainder 

of his Sentence executed upon him, by cutting off the other 

Ear, ſlitting the other Side of the Noſe, and branding the 

other Cheek. Dr. Leighton, in his own Account of this horrid 
Execution, adds, that the Hangman was made half drunk, and Faoman mate 
enjoined to perform his Office with Ferocity ; that he ſtood, after enjoined to uſe 


erocity, 


receiving the Puniſhment of the Laſh, almoſt two Hours in the « 5 jg 
Pillory, expoſed to Froſt and Snow, and then ſuffered the reſt; 2efentant ang 
that being with theſe Miſeries diſabled from walking, he was Snow, 
denied the Benefit of a Coach, and carried back to Priſon by wg 
Water, to the farther endangering his Life. | 


Exertion of + 


Exertion of Power, becauſe almoſt every other Hiſtorian, either Power in the 


I have been more particular in my Account of this barbarous The barbarous 


above Execution 


from tenderneſs to the Character of the Government, or from we = 
1 1 | X : rly men- 
Motives of abhorrence to the Nature of the Offence given by the tioned here,” be- 


Macaul. Hiſt. Engl. 98, &c. 


For ſcandalizing the Lord Keeper Coventry, by Letters and Libel on Lord 


Memorials; in which, calling him by the Name of Sir J. K. 
they term him an unjuſt Judge, and a Decree made by him an 
unjuſt Judgment: and accuſing him of Bribery and Corruption, 

Sc. and preſenting a Petition to the King to that Effect, &c. i 
Bonbam Norton, the principal Offender, was fined 3000 /. to-Fine, Acknow- - 
acknowledge, at the Chancery Bar, with a Paper on his Head gs, * © 


7 declaring his Offence, that the Decree of that Court between 


him and Baker was juſt, and agreeable” to the Rules of Equity 

and Conſcience; and then humbly to acknowledge his Offence, 
and aſk his Majeſty and the Lord Keeper Forgiveneſs; and- 
to make the like Acknowledgment and Submiſſion in this Submitics, 
Court, and at the Aſſizes at Salop, where the Decree ſhall be- 
md. RD | 3 e CEP 
Lee and May, his Agents and Inſtruments in raiſing and pub- Commitment, 
liſhing the Scandals and Memorials were committed, and e Fine, | 

: ; IQOQ4 


carried by Water. 


cauſe paſſed over 


wretched Sufferer, has paſt it over in a very flight Manner. 2 by the Generality 
y ; ; 9 0 Orlans. 
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Te de with 1000“. apiece, and to ride to Weſtminſter from the Fleet, with - 


ee their Faces to the Horſe's Tail; and at the Chancery Bar, and in 
this Court, with Papers on their Heads declaring their Offence, 


Papers, 
to acknowledge it, and aſk Forgiveneſs for it, and then be ſet on 
the Pillory with one Ear nailed to it, while the Courts fit ; and 
another Day to ride into Cheapfide in ſuch Manner as before, and 
Pillory. , there be ſet on the Pillory with their other Ear nailed to it, and 
| Impriſonment be carried to Priſon, there to remain during Life. PE or eee 
PIETY John Norton for contriving the Caſes, and petitioning the King, 


ue, Se. and publiſhing the Scandal, was committed, fined 1001. and to. 
mera ect. y 8 
Hingate, for malicious Publication of the Scandals, ſame Sen- 
| tence with John Norton. _ * 4 
Sßnmitb, Diggs, Winſion, and Harper, the ſame Sentence. 

| SerjeantatLw Aſhley Serjeant at Law, reproved for adviſing, and not to prac- 
Leg 8 Libel, © tice before the Lord Keeper, until he made a private Submiſſion 
eil Submiſſion, to him. 127785 Fee TVC 
" livin The Defendants to pay 30007. Damages to the Lord Keeper, 
| *.  - Michaelmas Term 6 Car. 1631, Append. to 3 Ruſh. Collect. 30. 
PDTe King v. Norton and Others. 5 5 
Liebt: The Slander in this Caſe was againſt a great Officer of the State, 
great Offer of and therefore juſtly puniſhable with great Severity, upon all the 
niſhable wich Accomplices. It is remarkable, that ſuch. Offenders, in all Ages, 


Severity. had Recourſe to the Subterfuge of diſguiſing Names and Cha- 


be owned raters ; but at the ſame Time we diſcover how little it availed 

| them. One would be apt to think at firſt Sight, that a Libel 
J. K. confirued upon Sir J. K. no way concerned the Lord Keeper Cœventry; 
Croenry, but, without Doubt, the Hints, Surmiſes, Inſinuations, and Sug- 
h geſtions of the Libel, were ſtrong enough to ſhew the Intention 

of the Maker; and the. Libels were accompanied with Circum- 

ſtances and Accidents, which put it beyond all Doubt who was 

intended to be abuſed by them. „ 3M 

Author of ze The Defendant wrote ſeveral Libels, one, amongſt the reſt, 
Ae,“ that looked like Madneſs rather than Sedition, which he entituled, 
&* The State of Flintſhire ;'” and therein ſet. forth, * That the 
King was depoſed, the Authority of the Privy Council abrogated, 
the Biſhop of Chalcedon made King, the Inhabitants of Flnt/ſhire = 
his Slaves, and Sir Jobn Bridgman, and Sir Marmaduke Lloyd, 
Knts. his Juſtices, &c,” 55 | 1 . 
He was committed to the Fleet during Liſe, fined 1000 Marks, 
and ſentenced to be ſet on the Pillory at Weſtminſter, and at 
| | 0 a 


Committed, 
: - Kaeds, pilloried. 
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* ay for Corning e ien two 8 Libels Attorney lor 
againſt the Plaintiff, his Wife and Daughter, was committed to ny 
the Fleet, fined” 1000 l. bound to his good Behaviour ducing Life, E 
and diſabled ever to practiſe as an Attorney in any Court; and . 

if he were then an Attorney; to be thrown over the Bar, . 
ſtand in the Pillory at VMęſiminſter, and at Loncafter A hzes, lors. 
with a Paper on his Head declaring his Offence, and then to be- 
make an Ackaowlcdgames; and: to all the Fleintiffs F W e 

Bryers, for publiching one of the Libels, a page Goa: dana of he - 
200 /. and both to pay the Plaintiff Damages. Eaſter Term — 

7 1632. 14. 35. Moore v. Mercer and Others. pw; 
| Defendant a juſtice of Peace, received ſcandalous and libellous Juſtice of Peace 
7) Articles againſt the Plaintiff an Attorney, and publiſhed: them in bunt un b 

Court, with reviling Wards of the Plaintiff, but would not give Of. | 
him a Copy of them, nor let him be tried upon them; for theſe. 
Offences was committed to the Nert, and fined 200% Egler commitied nnd 

| Term 7 Car. 1632. 16. 35, 36. Caſton v. Nircbam. 
Defendants for printing and publiſhing ſcandalous Pampliletss Printer and Pab- 

High: » tbe- Plaintiff, were. committed to the-Files ;- Gratey fined len: — 

200, and Wright tool. the Decree to be read at the Aſſizes to gn | 
clear Smiths Rep 2 and Crokey then to acknowledge his — 


Offence, and aſk. him Forgiveneſs, and the Books there to be pub=-rorgrenet. | 
licly burnt. Trinity Term Ft Car. wie ah 37.7 38. Smith: vb burnts 
Ik and Others. 7. f 


3 Caſes afford us. octbiag more e _ bo Va- Degre fle- | 
7 of their Sentences, which confirm what has been ſo often — | 

that the Degree of the Crime ſerves to er the Judges i in 
= wy ny wor, 295 

The Deſendant wrote to hay Barkofi Nee and ſub- — 


dalous abuſi ve 


ſcribed with his Name a ſcandalous and. abuſive Letter, im- Lener, andChal- 


| porting alſo a Challenge. eee 
He was therefore eee 1 $a Tower during ahi King's greg - 


Tower, 


Pleaſure, fined 5000/. bound to his good Behaviour during Lite, ound tohisgood 

| forbid to come within the Verge of the King's Houſhold, diſ- Tig, not to come 

abled to have or execute any Office, and to acknowledge his yithin Verge of 

| en to che — and the Lords of this Court, upon his — Offices, 
7 +”. Knees TOS 
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 Toride with 1000. apiece, and to ride to Weftminſter from the Fleet, with 
e ee their Faces to the Horſe's Tail; and at the Chancery Bar, and in 
this Court, with Papers on their Heads GONG, their Offence, 


to acknowledge it, and aſk Forgiveneſs for it, and then be ſet on 
the Pillory with one Ear nailed to it, while the Courts ſit ; and 
another Day to ride into Cheapfide in ſuch Manner as before, and 
Pillery. , there be ſet on the Pillory with their other Ear nailed to it, and 
„ be carried to Priſon, there to remain during Life. | 
Commitment. Jobn Norton for contriving the Caſes, and petitioning the King, 
Fe, S. and publiſhing the Scandal, was committed, fined 100/. and to 


aſk Forgiveneſs at the Bar. 
Hingate, for malicious Publication of the Scandals, ſame Sen- 
| tence with John Norton. Ky 
. Smith, Diggs, Winſton, and Harper, the fame Sentence. _ 
Serjeantat Law A ſbley Serjeant at Law, reproved for adviſing, and not to prac- 
beg « Lie, tice before the Lord Keeper, until he made a private Submiſſion 


not to practice 


till Submiſſion, £0 him. 

5 — The Defendants to pay 30001. Damages to the Lord Keeper, 

- Michaelmas Term 6 Car. 1631. Append. to 3 Rufo. Collect. 30. 

| The King v. Norton and Others. 

Ample in »* 'TheSlander in this Caſe was againſt a great Officer of the State, 
—.— and therefore juſtly puniſhable with great Severity, upon all the 
eee wack. r It is remarkable, that ſuch Offenders, in all Ages, 
Ser ame, had Recourſe to the Subterfuge of diſguiſing Names and Cha- 
andCharafters, racters; but at the ſame Time we diſcover how little it availed 
them. One would be apt to think at firſt Sight, that a Libel 
2 — confiraed Upon Sir J. K. no way concerned the Lord Keeper Coventry; 
„but, without Doubt, the Hints, Surmiſes, Inſinuations, and Sug- 
geſtions of the Libel, were ſtrong enough to ſhew the Intention 
of the Maker; and the Libels were accompanied with Circum- 
ſtances and Accidents, which put it beyond all Doubt who was 
intended to be abuſed by them. Z 
Author of ze The Defendant —_ ſeveral Libels, one, amongſt the reſt, of 
Aire, Fliat that looked like Madneſs rather than Sedition, which he entituled, 
&« The State of Flintſhire ;”” and therein ſet. forth, © That the 
King was depoſed, the Authority of the Privy Council abrogated, 
the Biſhop of Chalcedon made King, the Inhabitants of Fl;ntſhire 


Knts. his Juſtices, Sc. 
He was committed to the Fleet during Lie, fined 1000 Marks, 


and ſentenced: to be ſet on the * at Mala, and at 
the 


his Slaves, and Sir Jobn Bridgman, and Sir Marmaduke Logs, - 
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x xg for 3 and . two Ci Libels Attorney tore 
= the Plaintiff, his Wife and Daughter, was committed WR. 
the Fleet, fined 1000 J. bound to his good Behaviour during Life, fed, brond to 
and diſabled ever to practiſe as an Attorney in any Court; and Sies 


if he were then an Attorney, to be thrown over the Bar, and to to be rn 
ſtand in the Pillory at Weſtminſter, and at Lancgſier A hzes, gte. 
with a Paper on his Head declaring his Offence, and then to Pre- 


make an rn and to alk. the Plaintiffs F orgive-. — 


Bryers, for publiching one of the Libels, ane and] fined daun 7 the | 


200 J. and both to pay the Plaintiff Damages. Eater Term meas” Bo. 
7 Car. 1632. 14. 35. Moore v. Mercer and Others. [Damages | 

- Defendant a Juſtice of Peace, received ſcandalous and libellous: :Joftice of beste 
Articles againſt-the: Plaintiff an Attorney, and publiſhed: therm nineties. = 
Court, with reviling Wards of the Plaintiff, but would not give One, | 
him a Copy of them, nor let him be tried upon them; for theſe 

Offences he was committed to the Fleet, and fined 209% n = > dear 

Ter 7 Car. 1632. I. 35, 36. Caſlon v. Hiicha. 

. Defendants far printing and publiſhing ſcandalous: Pampbles r. Printer and Pab- 
againſt the Plaintiff, were. committed to the Flat; — 
2001, and Fright 1061. the Decree 6s | 
clear Smith's. at inn Bon and. Crokey then to acknowledge his Acknowletg- | 
Offence, and aſk, him Forgiveneſs, and the Books there to be pub--rogrenes. | 
licly burnt. Trinity Term 7 Lr. re * 37. 38. ' Smith: _—_— burnts 


ay and Others. 117219 0 (11 


be ee ee more: obforrahic; chan che Va- g Pep — 8 


7 their Sentences, which confirm what has been ſo often aihmene. 
ſa „that the . of the Crime ſerves to direct the Judges in : 
the Puniſhment, 1 
>ndar — to Pr Barkof! Nevhumberiend, and ſub- leer 


alous abuſi ve 


ben with his Name a ſcandalous and. abuſive Letter, im- Janes, and Chal- 

porting alſo a Challenge. - lenge ta a Fer. 
He was therefore — to the To ower big the King' r 

Pleaſure, fined 5000/. bound to his good Behaviour during Lite, — 

forbid to come within the Verge 11 the King's Houſhold, diſ- Ide, norte me 

abled to have or execute any Office, and to acknowledge his within _— 

ane to che King, and the Lords of this Court, upon his from all Office 
| 3 


2 2 
| Knees, tr. 
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Knees, and then aſk his Majeſty's Pardon, and make ſuch Ac- 
knowledgment and Submiſſion to the Earl of Northumberland as 
his Lordſhip ſhould require or direct, in the Preſence of the Earl 
Marſhal, and ſuch others as the Earl of Northumberland ſhould 
think proper. ay Term 9 Car. 1634. 1d. 67, 68. De 


King v. Apſey. 


Submiſſion. 


A of Pryn, for writing a Bock, called Hiſtriomaſtix,” Sie | 


Hina many libellous Paſſages upon the Court, and ſome ſeditious In- 

ſinuations againſt the King and Queen, was cenſured here: The 
Book burnt, Book was ordered to be — by the Hands of the common 
Author put from Hangman before his Face, and the Author ſentenced to be put 
the Bar, expelled from the Bar, excluded from the Society of Lincoln's Inn, and 
degraded, — degraded and expelled the Univerſity of Oxford : He was alſo ſen- 
les 05” tenced to ſtand in the Pillory in two Places, viz. Weſtminſter and 


P 


Ears cut of, Chegpfide, on two different Days, to have one of his Ears cut 


Paper, off each Day, to wear a Paper on his Head importing that he 

| Lag ſiffered for a grievous Offence,” viz, an infamons Libel againſt 
both their Majeſties, the State, and Government, to pay a Fine of 
— raipi- five thouſand Pounds to the King, and to ſuffer an eren . 


ſonment. 


be Bil (0 the: Biſhop's Chaplain, for licenſing this Book, 


was ſentenced to ſuffer Impriſonment according to the Courſe of 
fined, — and pay fifty Pounds as a Fine to the King. Michael 


| Primer and Pab- Sparkes, for printing and publiſhing the ſaid Book, was ſentenced” 


to ſtand in the Pillory, with a Paper on his Head declaring his 


— ——_ Offence, and to pay a Fine of 500/. to the King. Hilary Term 


9 Car. 1634 St. Tri. 279, &c. Append. to 2 Ruſh. _ on 92 | 

The King v. Pryn, Buckner, and Sparkes. ' © © 
Mrs. Macaul's - Mrs. Macauley, a modern Hiſtorian of great Repute, has given | 
Account of29%* Us à very affecting Account of the Execution of another ſevere 
br Sentence. Sentence againſt this Gentleman, and two others, for a Libel, a 


few Years afterwards, in the ſame Reign, which, together with 


The Hiftorian's the ſpirited and judicious Reflections 'thereon, ſeem moſt proper 


Reflections. to cloſe the Report of the n of the e and | 
are therefore here inſerted. | 


Cruel Sentence The cruel Sentence paſſed on Prone, Banden and Boſtwick, | 


asg br. was yet more n, executed: The Hangman performed his 


barous, 


(a) He was uſed with this Lenity, - becauſe he ayowed to the Court, that he 
approved of all the Ceremonies then uſed in the Church; Church Muſic he did 


allow of, and bowing. at the Mag of Foſs 2 Macaul. Hiſt Engl. 161. 
| 3 | bloody 
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bloody Office with an approved Barbarity. Burton's Ears were Fa taken cf 
taken off ſo cloſe, that a conſiderable Branch of the temporal Ar- on 5 59 
tery was wounded, and the Blood ſtreamed down the Scaffold. 4. 
Prynne's were hacked barbarouſly ; he loſt a large Piece of his 2e, x: 
Cheek with the Remainder of his Ears, and the Executioner ap- Chef tere. 
plied the burning iron twice to the branding of one Cheek. The digg lon 
patient and even magnanimous Behaviour of the Sufferers heigh- l 
tened the Pity and Inclination of the People: They crowded with + 
Impatience round the Scaffolds, and every Wound given by the anden pro- 
Executioner produced an univerſal Groan and Lamentation. The &. "* ” 
three Heroes of this tragic Scene harangued the Populace in their Porulace ha- „ 
Turns: Prynne, with ſome Senſe and Dignity, told them, that denote 
rather than have his Cauſe a rf e to deprive the Subjects rofl. 
of their Liberty, he had expoſed his Perſon to be a leading Ex- very. 
amplè to bear that ignominious Puniſhment ; he proved to them 
the Illegality of the Sentence paſſed on himſelf and Fellow- Sentence illegal, 
Sufferers; that there was no Law in the Realm that authorized Pynitment of 


ſuch Tyranny, the Statute of Queen Mary [I & 2 Pb. & M. King or Queen 
„ Prompt; probe : Fn > won Ir by Law ought 
c. 3. expired.) limiting” the Puniſhment of a Libeller, even of ro t© exceed 
the King or Queen, to a Fine of one hundred Pounds, and one 3 
Month's Impriſonment, no corporal. Puniſhment,” unleſs the De- „ 
linquent refuſes to pay the Fine; in the: Statute of Elizabeth, 2 & Fine refuſed, 
3 El. c. 12. expired.] the Penalty was heightened to a Fine of hee 
Fotivadred Pounds, and three Months Impriſonment; but no ind, ent. 
—— fans, . * * - * g . ; 6.x 5 priſonment. 
| Cenfure to be paſſed, unleſs it was fully proved by two Witneſſes, 238 
who were to produce a Certificate of their good Demeanor, for . 
the Credit of the Report, or elſe the Crime to be confeſſed by —o 
meier , ee ee enen — 
From what Mr. Prynne here advances,” it is plain, that heavy ment, 
(a) Fines, long Impriſonment, and thoſe ignominious Puniſh- Whipzing and 
ments of Whipping and the Pillory, for writing Libels, are con- eee 
Statute Law, 


trary to Statute Law. That they are inconſiſtent with Liberty is eng in 
obvious; ſince it is incongruous to the Privileges of a Freeman to Liberty. 
; i # y | Ie. f 4 4 - | ? p | f g f | 5 6 i 0 ö 4 


3 


(a) Prynne's Sentence for © Hiſtriomaſtix,” has been generally conſidered as cruel _ 
and arbitrary: My Lord Clarendon cenſures it as an impolitic Thing, to puniſh a 
Gentleman of his Note and Education in ſo diſgraceful a Manner. I am inelined to 

believe it is contrary to the Dictates of the Common Law, which direQs corporal Pu- 
niſhment only for ſuch as can't afford pecuniary Mulats, except the Crime be very 
infamous. Nobiles magis plectuntur Pecunia, Plebei vero in Corpere. Aliter puni- 
untur ex eiſdem Fuctianilus ſervi, quam liberi. Theſe, and ſundry other Maxims, 
ſhew that the Condition of the Offender is to be regarded in the Nature of his 


Puniſhment. | 
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be ſubject to theſe flaviſh Corrections, for other than for Crimes 
Confttation ne: that debaſe his Nature as a Man, The Conſtitution of this Coun- 
Venom of Se try has never been purged from the Venom with which it was 
infected by the EreQion of the Star-Cbamber: It's infamous 
Doctrine and ſervile Diſcipline have in many Inſtances been 
ves ni in the Courts: of Common Law, 2 Macaul. Hiſt. Engl. 
Sc. £ 
The Whiter and The Defendant fir a Michizane in writing ans felling a 
Sante and Libel, intituled, The Speeches and Prayers of the late King's 


1 75 Ee udges, Judges, and alſo for publiſhing a Libel, intituled, The Phenix , 


4. Pla, or, the ſolemn League and Covenant, was ſentenced to pay a Fine 


the folemn League of an hundred Marks, and to ſtand in the Pillory. Egfter Term 
| fined and ll 15 _ 2. 1663. K. B. Stat. Tri. 982. The King v. Thomas 


_ 
. dg > Deſacdant Dover being found guilty of printing and PR 
R ning, and the Defendant Breoks of ſelling the faid Speeches, 


committed with- were each of them ſentenced to pay a Fine of forty Marks, to be 
out Bil, fet two ſeveral Days in the Pillory, ard to be committed without 
. Bail, till the next Seſſions, when and where they ſhould make 
| confeſs Offences, an open Confeſſion of their Offences, in ſuch Words as ſhould 
Pw, be preſcribed by Authority, and afterwards be impriſoned, du- 
ring the King's Pleaſure; and on their Diſcharge, ſhould enter 
vine or public into Recognizances of 4000. each, with two Sureties in 200/, 
— each, not to print or-publiſh unlicenſed Books. Eafter Term 
15 Car. 2. 1663. K. B. St. ri. 982. "The King v. Simon 1Þv- 
| ver and Nathan Brooks. —- 
 Obſeenity p The Defendant confeſſing an Indictment for an Ae 
n Miſdemeanors, the Court conſidered what Judgment to give, 
nn an 20-0 much as he was a Gentleman of very ancient Family, 
| (out of the County of Kent) and his Eſtate incumbered (not in- 
tending his Ruin but his Reformation) they fined him only 2000 
Marks, and to be impriſoned for a Week without Bail, and to 
de of good Behaviour for three Years. Michaeimas Term 15 Car. 
2. 1663. K. B. Sid. 168. pl. 29. The King v. Sir Charles Sedley. 
| Writer andPob- Saunders was fined forty Marks, for writing a ſcandalons and 
| Gow dave. abuſive Letter to Mr. Hatton Rich, his Debtor, That: if be bad 
E Honeſty Crvility, or Humanity, be would not deal fo, but would go 
to Hell 
in Præſentia quamplurimorum. Michaelmas Term 22 Car. 2. 
1670. ys ere The King v. Saunders. e 


and be L for Cheating, and for publiſhing the ſame 
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The Defendant had judgment for Blaſphemy, vg. To ſtand Blaſphemy po- 


in the Pillory in three ſeveral Places, viz. at Weſtminſter, Cheap» hry and Paper 

fide, and Exchange, and likewiſe at Guildford, where the Words of — 52 

were ſpoken, with a Paper for horrid Blaſphemy tending to ſub- tor good bes 

vert all Government; and further to pay 1000 Marks Fine, an 1. 

to find Sureties for bis good Behaviour during Life. Hilary Term 

27 Car. 2. 1675. K. B. Lentr. 293. 3 Keb. Rep. 62 1. pl. 94. 

Trem. Entr. 227, 2 Stra. 789. The King v. Taylor, ', © | 
The Defendant being convicted of Sedition, ths Court took Sen punith- 


ed with Fine, 


Time to ſet the Fine, and immediately committed the Defen- and Surery of 
dant, (who before was upon Bail) as the Courſe is when Judg- fe Tease 8 
ment is given, although no Fine was ſet. Ventr. 325. He way we renounce Ee: 
afterwards fined 1000/. and found Surety of good Behaviour TR Can 
for ſeven Years; and to renounce his Error in open Coutt. Hi, 


| lary Term 29 Car. 2. 1677. 3 Keb. Rep. 842. The King v. 
Harriſon. ; 
An Information was preferred againſt the Defendant for publiſh- Poblifer of | | 
ing ſeveral ſcandalous Libels, and he was found guilty of one only, lament dev. 
called, The long t diſſolved.“ He was fined 1000 N ood 
Marks, and was to be bound to his good Behaviour for ſeven nen; ad 
Years, and to ſtand committed till he paid his Fine. Trinity ive paid, = 
Term 29 Car. 2. 1677. Free: Rep. 456. fl. 620, The King | 
v. Browne. 
Elizabeth Celler, for writing and publiſhing a ſcandalous Li- Writer and Pub 
25 bel, containing ſome Reflections upon the Adminiſtration, and open the Aa- 
the Jadge, in relation to the Popiſh Plot, and the Treatment 9 
which the Perſons accuſed of it met with, received the following 
Sentence. To be fined 1000/. and be committed i in Execution fines, committed 
till that be paid; to be ſet on the Pillory three ſeveral Days in % Plan, 


three ſeveral Places, with a Paper importing her Crime, and ſtand Paper, 

each Time an Hour, viz. In the Strand near the Maypole, in Co- 

vent-Garden, and at Charing-Croſs, and to have Parcels of her Books bunt, 

Books burnt at each Place before her; and laſtly, to find Securi- Babara. 

ties for her good Behaviour during Life. 32 Car. 2. 1680. at 

the Old Bailey. 2 St. Tr. 584. . The King v. Celher. | 
Aaron Smith received Sentence, for writing a Paper full of wine of Re- 

ſcandalous Reflections upon the King and Government, and de- — 

livering it as Inſtructions to Stephen Colledge upon his Trial at Ox- 

| ford. The libellous Expreſſions were, That the Government 


might as well have hanged him at Tyburn as he came by, 


- brought him thither only to Murder him in a little 


Y | more 
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— wore (a) F ormality.” The Judgment was, That he ſhould 
3 pay a Fine of 500/. be committed till it was paid, ſtand upon the 
id, illory twice, and be bound to his good Behaviour for a Twelve- 
month. Mzrchaelmas Term 35 Car. 2. 168 3. K. B. Skin. 124. 
J pl. 3- The King v Smith. 


5 Publiier fe Dangerſield was convicted of publiſhing a Libel, wherein he 


Libel on ge, had accuſed King James the Second, (when Duke of N ork) that 
cond, he had hired him to kill the late King Charles, &c. on Friday 
June the 2oth he was brought to the Bar, and received Sentence 
ind to pay a Fine of 500/. to ſtand twice in the Pillory, to go 
22 about Weſtminſter-Hall with a Paper in his Hat fignifying his 
whip, Crime, on the Thurſday next to be whipt from Aldgate to New- 
- gate, and on Saturday following from - Newgate to Tyburn: All 
which was executed accordingly. Trinity Term 1 Jac. 2, 168 5. 

K. B. 3 Mod. 68. The- King v. Dangerſield. 
Fine, Security Mr. Baxter was fined 500/. and ordered to give Securlty for | 
— a Li Libel his good Behaviour for ſeven Years, for libellous Words againſt 
75 te Bi- the Biſhops, contained in a Book of his writing. Trinity Term 
Ke 2. 168 5. K. B. 8 69. Trem. Entr. 47. eng 
py "hos v Baxter. E * e $6: £.- if 7 1 a 
King's Beach * Whatever migbe be the Pires of the King.: Bencb, in ear- 
follows Star- lier -TII imes, we find that latterly#it- has; followed. the Examples 
Examples. laid down by the Star- Chamber, for puniſhing variouſly, accor- 
: ding to the Nature of the Offehcej more eſßecially ſince the Sup- 
preſſion of that Court, when the King's Bench found leſt to it- 
ſelf the Correction of a great many Enormities, which before 
Caſes of Danger- Were puniſhable in the Star-Chamber; and indeed the Caſes of 
Sao of Sc. Dangerfild and Baxter are Inſtances of as much Severity as ever 


Inſtances of Se- 


verity. that Court had ſhewn upon the like Occaſions. 
Speaker of the Sir V. Williams, who had been Speaker of the Houſe of Com 7 
_—_— uw publiſhing an infamous Libel, called, Danger fields | 


. - mons fined 


$0,000 f Narrative, was fined by the Court 10, ooo J. but upon paying 
8000/. of it, Satisfaction was acknowledged upon Record. Ea / 
ter Term 1 Jac. 2. 168 5. K. B. 2 Show. 2 471. pl. 436. 
Comb. 19. The King v. Williams. - 
As the Proceedings in this Caſe were very extraordinary, 0 
the hear — the Paniſhment; the Fine was the heavieſt that ever was im- 


(a) One was indicted 910 Libel in ſcandaliziog bg King 8 Witneſſes, wy re- 
flecting on the Juſtice of the Nation, and had Judgment of N and 
Fine. 4 Bib | 

. = * F 5 he 44 © poſed. | 
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poſed in any Court, for the like Cime, Sir — Sbower, 
one of the Reporters of this Caſe ſays, that Sir V. Williams being d f. feng. | 
fined 10, ooo J. paid 8000]. of the Money, and thereupon Satisfac- acknowledges. | 
tion was acknowledged upon Record. I own, when I find Sir de Sele 
William Williams, in this ſame Reign, moſt violently perſecuting gaga 3 
the ſeven Biſhops for a Libel, in the Character of Solicitor Ge- feven Bio. 
neral; I am apt to think that 'the Fine was impoſed in Terrorem Fine impoſed in 
to others, and that the only Purpoſe of ſuing Sir William Williams, Speaker foes to 

was to make a Precedent of an Inſult upon the Commons, whoſe * 

Privileges, if the Deſigns then on F oot had prevailed, muſt ſoon TON 
have fallen to nothing. | 

I am aware of an Act of Parliament in Henry the ( 2) Eighth's Member! ar 
Reign, which ſecures the Members of the Houſe of Commons from b Stute, for 
any Charges or Accuſations, for Things ſaid or done within the 2 — 
Houſe, as appears in the Caſe of Tbe King v. Sir Jobn Elliot, 23. 4-3 | 
Se. which was adjudged againſt them in the King 5 Bench, 5 Car. Jun R 
1630. K. B. Cro. Car. 18 1. pl. 6. id. 604. 

But by a Vote of the Commons, Saturday the 23d of Navel; | 
1667. 17 Car. 2, that Judgment was reſolved to be againſt the Judgment votes 
Rights and Privileges of Parliament, and afterwards en hy” — 
Writ of Error before the Lords. 

With Regard to the Reſolutions of the two Houſes e. che 8 
Learned Editor of the Quarto'Statutes at Large,) it muſt be re- ⁹ 
membred, that they were formed flagrante 1rd, on Occaſion of = 

the Debate concerning the arbitrary Proceedings againſt Sir John 
Elliot, Denzil Hollis, &c. a Time when the Conteſts between 

Privilege and Prerogative were carried to the moſt deſperate Ex- ?;;vitge and 
tremes; and when many unwarrantable Claims were aſſerted on {Eu 
each Side; and endeavoured to be ſupported by ſtraining every _ 


. Kind of Evidence which could give Colour to unjuſtifiable Con- 


cluſions. Ruff. Pref. to Stat. IX. 


This Point however, concerning the Freedom of Parliamentary Freedom of Par- 
liamentary De- 


Debate, was happily adjuſted at the late Revolution; and it is ping; at 
declared by the Bill of Rights, % That the Freedom of a . 


(a) Stat. 4 Hen. 8. c. 8. This e AA i is . Richard Strode. 
| This Act has been marked, both by Mr. Serjeant Hawkins and Mr. Cay as a private 
Act; nevertheleſs it has been b great Authorities conſidered as a general Law. 
Lord Cote fays, that the latter Branch of the ſeeond Clauſe of it is general, and 
declaratory of the ancient 2 and Cuſtom of Parliament. 4 AH. 9. And 
this Opinion is ſupported b — —— of the Fouſe of Lords, which may be 
ſeen in Ruff. Pref. to — | 
and 
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and Debates or Proceedings in Parliament, ought not to be im- 
peached or queſtioned in any Court or Place out of Parliament.“ 

os Ruff. as above. 15 „ 5 

Law clear to ay The Law is clear as to any Thing within the Hoyſe ; but 
de koste be. Whether the Privileges or the Orders of the Houſe can juſtify a 


the Houſe, whe- | : f 6 
ther Privilege of Member, or other Perſon, for doing a wrong Thing without 


Parliament can 


| Juſtify publifing Doors, as publiſhing a (@) Libel, or ſo forth, may be ſtill a 
Doubt in Point of Law; tho' there is no Doubt but if the Com- 
Comment Wide 1120715 claim fuch Privileges, they muſt be allowed to them; for 
Nite, d they are to be preſumed to have Wiſdom to diſcern their own 
Power to ſecure Rights, and Power ſufficient to ſecure them. 7 PRO 
I !be Defendant (who was the Author of Julian the Apoſtate) 

5 being now again convicted on a Trial at the Bar, for publiſhing 
The Author of another ſeditious Libel, intituled, An Addreſs to the Proteſtants 
| was of the Army,” he took ſeveral Exceptions thereto ; as that the In- 
th 4wy.” formation was inter al, and the Whole was recited except Fints ; 

but that was over-ruled, and the Jury had now found it ſo; and 

if any Advantage could be taken upon that, it muſt be upon the 
Trial: He excepted that there was no Averment, that there was 
an Army in England; but that was over-ruled likewiſe ; and his 
Behaviour being very inſolent, he was ſentenced- to the Pillory 


kugel, piltodes, three Days, and to be whipp'd from Newgate to Tyburn, and 


famous, therefore Direction was given for Care to be taken that 
he ſhould be (5) degraded before he ſuffered that Puniſnment: 
And accordingly the Record, and Mr. Jabnſon both, were brought 
before the Right Reverend Fathers in God, the Lord Biſhop of 
Durban, the Lord Biſhop of Rocher, and the Lord Biſhop of 
Peterborough, (Commiſſioners appointed by his Majeſty to exerciſe 
all Manner of ecclefiaſtical Juriſdiction within the Dioceſe of Lan- 
don, during the Suſpenſion of the Lord Biſhop of London) who 
with ſeveral of the moſt eminent Divines of the City, met in the 
Chapter-houſe of St. Paul's, where the ſaid Defendant, accor- 
ding to the ecclefiaſtical Laws, in a full Court, received Sentence 
of Degradation, and was degraded and deveſted accordingly, and 
delivered over as a meer Lay Perſon into the Hands of the ſecular 
Officer, to undergo the Puniſhments above mentioned. Micbael- 
mas Term 2 Fac. 2. 1686. K. B. 2 Show. Rep. 488. pl. 454. 
Comb. 36, The King v. Jobiſ n. „ 


(a) See Chap. 717. 3 
(3) See fol. Brdford's Cale. 


The 


* fined goo Marks. And becauſe the Puniſhment was thought in- 
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The Defendant wrote ſeveral falſe and ſcandalous Libels againſt ine, ana $uv- 
the King, / tending to ſubvert. the Government; for which he million, with 


Paper,for writing 


was fined 500 Marks, and ordered to appear at. the Aſſizes at Libel nn, 
Exeter, and to make Submiſſion in a Form of Words to be pre- ve T. 
ſcribed him, with a Paper denoting his Offence ; but the laſt Day | 
of the Term his Fine was remitted 100 Marks. Micbaelmas par of fine te- 
Term 10 Wil. 3. 1698. K. B. 12 Med. 221. Ld: "om nah _—. 
The King v. Beare. 1 
An Information was filed againſt the Defendant for writing A Writer of Letter 
Letter to Sir Jobn Pigor, deſiring him to moderate his Zeal, for 8 
that the King, meaning King James the Second, would be ſoon — apa 
reſtored ; and that for further Satisfaction herein, he would ſoon | 
hear that many Lords would repair to him to France ; what to do 
he might gueſs: And being found guilty he was fined: twenty ae. 
Marks, and committed till Payment. Michaelmas Term 11 7 1 e e 
3: 1699. K. B. 12 Mod. 311. The King v. Laurence. - ws 
Fitzgerald being convicted of a ſcandalous Libel, was Guidant; i 
to pay a Fine of 100 Marks, and to go to all the Courts in Meſt- TRIED 
minſter with a Paper in his Hat. In Chancery he behaved himſelf iſ 3 
impudently, for which Reaſon the Court increaſed his Puniſh- ty oy Fong 
ment by Impriſonment. | Eaſter War I An. 12 2B. F 
401. pl. 7. The Queen v. Fitzgerald. | 
Judgment of the Pillory and Fine of: 40 Marks, on an 1. Pillory and Fine 
mation for a Libel, called, The Country Parſons Advice to my fs e 
Tord Keeper. Trinity Term 5 An. 1706. £8. 11 Med. 86. 8 
| Pl. F. De Queen v. Doctor Brown. 
The Defendant having been found guilty of writing, ba Printer and. 
and publiſhing a ſcandalous and ſeditious Libel, | intituled, © The «The e 
Hereditary Right,”” &c. the Court gave Judgment that he ſhould Right,” 


fined, * BY 


be fined 1000 Marks, impriſoned for three Years without Bail «a; to fn Sur- 


ties for his good. 


or Mainprize, and upon his Delivery find four Sureties in 5000 J. Behaviour during 
for his good Behaviour during Life; and that upon the next gi; te mne 
Friday he was to be brought up and ſhewn toall the Courts fitting Cours is Wet- | 
in Weſtminſter-Hall, with a Paper in his Hat exprefling the Crime . mich Tis 
and the Judgment, and was committed to the Marſhal. n 
Upon Friday Mr. Kettleby, Defendant's Counſel, moved the Theignominious 
Court upon a Paper which was delivered in and read; ; It was —— 
under the Privy Seal ſigned by Her Majeſty, and directed to the masz ab n 


man) was remit- 


Lord Chief Juſtice, the Juſtices of the Court, the Sheriffs of Lon- err, 

don and Middleſex, and Marſhal of the Queen's Bench, and imported Sea, aged by 
x Recital of the Conviction and Judgment, and that he had * n. 

| R 
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humbly repreſented to Her Majeſty by Petition, that he was a 


Clergyman — the Church of England, and prayed that the igno- 
minious Part of the Sentence might be remitted ; Theſe are 


therefore to require you and every of you, not to put in Execu⸗- 


tion that Part of the Judgment, which is that he be brought to 
the Courts in Weſtminfter-Hall, &c. and for your fo doing this 
all be your and every of your ſufficient Warrant. 
Court diharged The Court immediately made a Rule to diſcharge the Marſhal 
Auggen . of His Attendance with him that Day, and ſaid they would con- 
Jadgwent cache fider how the Judgment ought to be entred up. 12 An. 1711. 
eo be caused. O. B. Gelb. Caſ. 297. The Queen v. Bedford. ; 
Pillory for Li- The Defendant was fet in the Pillory for a Libel which had 
5nd 1:2 Ler- Only the firſt and laft Letter of the Name; for the Court ſaid 
ters of Name. they would make it Senſe. Trimty Term 12 An. 2771. B. 
= Hp 4 ch 30. The Wen v. Hurt. ; 
Publiſher of ſe- The Defendant being convicted of publiſhing ſeStious Words, 
Grd, „ird, was fined twenty Nobles, and to be whipt in the Houſe of Cor- 
eye to hard rection, and to be there kept to hard Labour for the Space of one 
| Month. Mzichaehnas Term 4 Geo. 1718. K B. MSS. The King 
v. Naſh. 
Preacher, of ſe- The Defendant being convifed of publiſhing a ſeditious Ser- 
bret, file, mon, Was fined 300 J. ordered to ſtand upon the Pillory twice, 
Tae, and to find Security for his good Behaviour during Life, himſelf 
in the Sum of 1000/. and two Sureties in 500. each.  Mechael- 
155 mas Term 5 Geo. 1719. K. B. MSS. The King v. BLf, Clerk. 
One beet eee On the Defendant his confeſſing himſelf the Author of a Libel 
Goren. Againſt a Doctor of Divinity in the Univerſity of Cambridge, he 
was the Author was committed till further Conſideration of the Matter, and af- 
terwards he was fined 30 /. and ordered to find Sureties for his 
| good Behaviour for a Year. Trinity Term. g Geo. 1724. K. B. 
Porteſc. Rep. 201. The King v. Dadfar Miduletun. Baer Term 
9 Geo. 1723. K. B. 15 Vin. Abr. go. pl. 3. 8 Mod. 123. The 
Dofter o. King v. Watt. And fo was Doctor Colebateh the ſame Term : 
for the like Offence. 15 Vin. and 8 Mod. as above. 
Printer andPub- The Defendant being convicted of printing and publiſhing a. 


nher of Obſce- 


naty Eibel, intituled\, © A Treatiſe on the Uſe of Blogging in Fenereal 
feel, Affairs, ©. was fined twenty-five Marks, and ordered: to pro- 


| Sunty for gc: CUI Security for his good. Behaviour for the Space of one Year. 
N Hilary Term. n ITIeR e N i 


The 
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The Defendant being convicted of printing and publiſhing a For like Offeace, 
_ Libel, intituled, The Memoirs of John Kerr of Kerſland i» 
North Britain Efqutre, containing his ſecret Tranſattions and 
Negociations in Scotland, England, the Courts of Vienna, Hanover, 
and other foreign Parts ; with an Account of the Riſe and Progreſs 
of the Oſtend Company in the Auſtrian Netherlands; was fined fad, 
twenty Marks, and to ſtand in the Pillory at Charing-Crofs. pilloiiee. 
Same Term. Same Defendant ee „ 
The Defendant was put in the (a) Pillory, as he well deſerved, nia Obe, 
for publiſhing an obſcene Libel, intituled, Venus in the Chaiſe nity. 
ters, or the Nun in her Smock. Michgelmas Term 1 Geo. 2. 
1728. 2 Str. 792. The King v. Curl. „ - | 
The Attorney (% General now demanding Judgment againſt Juimeat4e- 
the Defendant ; Mr. Worley ſtrongly urged, that he might be al- 


| lowed to lay before the Court the Arguments he had prepared, 


to induce them to be of Opinion, that this was but a ſmall Of- Otteace but 
fence to Society in general, admitting it to be any at all. And this 
he hoped, was the proper Time to lay theſe Matters before the proper Time to 
Court, to induce them to impoſe a moderate Puniſhment upon DN es 
the Priſoner, But the Court faid, that where indeed the Nature a Pun 
and Circumſtances of an Offence are not particularly ſet forth When Court al- 
upon Record, they do allow the Defendant to go out of the v0 go cut of Re. 
Record, to ſet forth the Nature and den an he of it; and Ar 
therefore when Judgment is demanded. upon an Indictment of * 
Battery, the Defendant's Counſel is conſtantly admitted to lay be- 
before the Court Affidavits concerning the Nature of it, or elſe 
to apply for the Judge's Report. But wherever the Nature and when the Court 
| Circumſtances of the Offence entirely appear, upon the Record 
the Court never ſuffers the Counſel of either Side to harangue 
upon the Crime; hut the Court is to judge upon it as it ſtands 
upon Record, and according to their Judgment upon it the Sen- 3 
tence is to be pronounced. This, they ſaid, is the conſtant Caſe gate Courſe 
of every Libel. The preſent. Caſe was exactly the ſame with 5 
that. Aud therefote; the Cent direly pronounced Sentence, arte 
that upon the three. firſt-Iaformations for the three firſt Books, | 
the Defendant. ſhould be fined. 25 . a- piece; for the laſt he riss, 
| ſhould likewiſe pay the Sum of 25/7. and for that ſhould lie in I=priſfonaar, 


(e) The Record ſays be was only fined, 25 Marks, which were impoſed on 


. 
< — 


him in, Hilary and not in 24iclzelmas Term that Year, 


(9) Sir Philip Yorke, ſee fol. 24 in Notes. | 8 5 
1 R2 | . 
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ti lie, Priſon a Year from henceforth; and then to continue in Priſon 
— Security for Life, unleſs he himſelf ſhould be bound in a Recognizance 
of 2000/. and two others in the Sum of 1000 J. or four in the 
_ of Soo, each, with Condition for his good Behaviour du- 
ring Life. Eater Term 2 Geo. 2. 1729. Barnard. K. B. ae. 

25 Is Sera. 834. The King v. Woolfton. 

— Pub-' The Defendant being convicted of printing and: publiſhing a 
| Par? pine. © Libel, intituled, Fog's Journal, was ſentenced to ſtand upon the- 
=. 4 Pillory thrice, viz. at The Royal Exchange, Charing-Croſs, and 
> 8 o Temple-Bar; and to be committed to the Priſon of Bridetell, 
aan, there to be kept to hard Labour for the Space of fix Months. 

Eaſter Term 2 G. 2. 1729. K. B. MSS. e King v. Clarke. - 

Like Panifhment The Defendant. being convicted of the like Offence, was ad- 

judged to ſtand upon the Pillory twice; and be kept to hard La- 

bour in Bridewell for the Space of fix Months. _ Term | 
XK. B. MSS. The King v. Knell.. * 

Paper, Sc. for The Defendant being conritcd of the like Offence, was or- 

r dered to be brought to the Door of the Court in Weſfminfler- 

Hall, (the Court then ſitting there) with a Paper upon his Head 

denoting his Offence; and to be kept to hard Labour in Bride 

. . well for the Space of one Month. uff Term K. B. MSS, we 

n e or $2. Ge. 5 ; 

Wiipped, &. = The Defendant being hide of the like Offence, was com- 
| mitted to the Cuſtody of the Keeper of the Houſe of Correction 
at Bridewell, to be there whipped, and kept to hard Labour for 
the Space of fix Months. Same Ferm K. B. ss. The King | 
5 v. Anne Walker. 

bag n On the laſt Day of the Term the Defendant * brought into 
Court toreceive Court, to receive Judgment, the Attorney (a) General prayed 
— thE Judgment of the Court againſt him; accordingly the Infor- 
Libel againſt the mation was read, which charged him with publiſhing a Libel 
ar Prot againſt the preſent Miniſtry, in a Paper (6) — 75. Hague 

Toetter, in one of the Craftſmen, and then * Page pronoun 
ä ced the Judgment of the Court to be that the Defendant ſhould 
| Invent, PAY, 1004. Fine, ſuffer one Year's Impriſonment, and until he- 

— ety for good ſhould pay the faid Fine, and Res m he —_ find Sure- © 


(a) Sir Philip Yorke, ſee fol. 24 in Notes. | | 
(5) The Libel is intituled thus on the Record, ok 4 The Country Journal, 


or the Craftſman, by Caleb BY Anvers of Gray's Fn Ea — A 2s. 
7790.” 


— 
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ties for his good Behaviour for the Space of ſeven Years, him- 
ſelf to be bound in a Recognizance of 1000/. and his Sureties in 
a Recognizance of 500/, a-piece. Hilary Term 5 Geo. 2. 1732. 
 2-Barnard. K. B. 117. 2 Kel. 93. 2 Sef. Caſ. 342. The King. 
vA ⏑ͥͥæ NN nnd ove os PI >. 

The Defendant having been convicted for printing a ſcandalous Conrificn for 
| Libel upon the Houſe of Lords and Commons called, (a) Robin's putumar, 
Game, or ſeven's the Main; the Court now ſet a Fine of fifty Fin, 
Pounds upon him, committed him for two Years, and until he Inprivament, 
ſhould pay this Fine, and likewiſe till he ſhould find Security Security for td 
for his good Behaviour for ſeven Years. Trinity Term 6 Geo, © © 
2. 1733. 2 Barnard. K. B. 293. The King v. Rayner, 

The Defendant being convicted of printing and publiſhinga ſcan- 2 Pie f- 
dalous Libel highly reffecting on five ſeveral Acts of Parliament paſ- 25 
ſed in the xwnth Year of the Reign of His late Majeſty King George 
the Second, was fined two hundred Marks, impriſoned for one fuse, 
whole Year, and at the Expiration thereof to find two Sureties Sureties for geo 
for his good Behaviour during Life, himſelf in 5000. and tge 
two Sureties in 2 50 l. a- piece; and to be immediately led to all !*d to Courts 
the Courts in Veſiminſter-Hall, with a Paper over his Head de- with Paper. 

noting his Offence. Hilary Term 10 Geo. 2. 1737. K. B. MSS. 
The King v. Nixon. ä „ | 
I be Defendant being convicted of printing and publiſhing aſcan- Printer and pus. 

dalous Libel, intituled, © No. 574, of The Country Journal, or ma,” 11. 

The Craftiman, &c. was 2001. impriſoned for the Space of fn: _ 
twelve Months; and after the Expiration of the faid Term to 
find Sureties for his good Behaviour for ſeven Years. Eaſfer Sereties for goa + | 
Term 11 Geo. 2. 1738. K. B. MSS. The King v. Haine. lO 
The Defendant being convicted of printing and publiſhing ſe- Printer and Pub. | 
veral printed Libels, intituled, © Diſcourſes on the Miracles of hen. 
our Saviour in view of the preſent Controverſy between Infidels 
and Apoſtates, was fined ſixty Pounds, and to find two ſuffici- foe, 
ent Sureties for his Behaviour for the Space of two Years, Surties for bo 
himſelf in 5001. and the Sureties in 2 50. a- piece. Trinity Term . 

19 Geo. 2. 1746. K. B. MSS. The King v. Thomas Aſblexy. 

The Defendant being convicted of the like Offence was fined Rus. 1 Of 
forty Pounds. Same Term, and ſame Defendant. . 

(a) This Libel is intit led thus on the Record, viz. 5 Robin's Reign, or ſe- 
ven's the Main; being an Explanation of Caleb D' Anvers's ſeven Egyptian Hi-. 
aroglyphics prefixed to his ſeven Volumes of the Craftſman, jacia ęſt Alia. 
| | 5 The 


— tence — — —_ 
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un, Priſon a Year from henceforth; and then to continue in Priſon 
»=tcts Security for Life, unleſs he himſelf ſhould be bound in a Recognizance 


OD of 2000. and two others in the Sum of 1000/7. or four in the 


Sum of 5001, each, with Condition for his good Behaviour du- 
ring Life, Eaſter Term 2 Geo. 2. 1729. Barnard, K. B. 266. 


2 Stra. 834. The King v. Moolſton. 


| Printer and Pub- The Defendant being convicted of printing and publiſhing a 


— ile. Libel, intituled, Fog's Journal, was ſentenced to ſtand upon the 
* Pillory thrice, viz. at The Royal Exchange, Charing-Crofs, and 
2 Temple-Bar; and to be committed to the Priſon of Briderwell, 
aber. there to be kept to hard Labour for the Space of ſix Months, 


Labour, 
Eaſter Term 2 G. 2. 1729. K. B. MSS. The King v. Clarke. 


| LikePoniment The Defendant. being convicted of the like Offence, was ad- 


or the Oe judged to ſtand upon the Pillory twice; and be kept to hard La- 


bour in Bridewell for the Space of fix Months. Same Term 


K. B. MSS. The King v. Knell. | | 


Paper, Sr. fo The Defendant being convicted of the like Offence, was or- 


he Ota dered to be brought to the Door of the Court in Yeftminfler- 


Hall, (the Court then ſitting there) with a Paper upon his Head 
denoting his Offence; and to be kept to hard Labour in Bride- 
well for the Space of one Month. Same Term K. B. MSS. The 


King v. Carter. * . 
Whipped, Se. The Defendant being convicted of the like Offence, was com- 


— br le i mitted to the Cuſtody of the Keeper of the Houſe of Correction 


at Bridewell, to be there whipped, and kept to hard Labour for 
the Space of fix Months. Same Term K. B. MSS. The King 
v. Anne Walker. El OE oy 
3 On the laſt Day of the Term the Defendant being brought into 
Court toreceive Court, to receive Judgment, the Attorney (4a) General prayed 
aementenr esd, the judgment of the Court againſt him; accordingly the Infor- 
Libel againſt the mation was read, which charged him with publiſhing a Libel 
br ain againſt the preſent Miniſtry, in a Paper (5) called, The Hague 
Letter, in one of the Craftſmen, and then Judge Page pronoun 
ced the judgment of the Court to be that the Defendant ſhould 
In onmene, PAY 100 /. Fine, ſuffer one Year's Impriſonment, and until he 
Surety for good ſhould pay the faid Fine, and likewiſe till he ſhould find Sure- 


B-haviour, 
o 


(a) Sir Philip Yorke, fee fol. 24 in Notes. 
() The Libel is intituled thus on the Record, viz, © The Country Journal, 
or the Craftſman, by Caleb D' Anvers of Gray's lun, Eſq; Saturday, Fan. 2. 


17 30,” i 


0 


Car. 26. FUNISHMENTS.--: 125 
ties for his good Behaviour for the Space of ſeven Years, him 
ſelf to be bound in a Recognizance of 1000/. and his Sureties in 
a Recognizance of 500. a-piece. Hilary Term 5 Geo. 2. 1732. 
2 Barnard. K. B. 117. 2 Kel. 93. 2 Sef. Caſ. 312. The King 
v. Franklin. He | 5 8 = 
The Defendant having been convicted for printing a ſcandalous Convidien for 
Libel upon the Houſe of Lords and Commons called, (a) Robin's Paliameat, 
Game, or ſeven's the Main; the Court now ſet a Fine of fifty Fins, 
Pounds upon him, committed him for two Years, and until he Imerivoment, 
_ ſhould pay this Fine, and likewiſe till he ſhould find Security Security for good 
for his good Behaviour for ſeven Years. Trinity Term 6 Go. 
2. 1733. 2 Barnard. K. B. 293. The King v. Rayner, 
| The Defendant being convicted of printing and publiſhinga ſcan- Feller of An 
dalous Libel highly reffecting on five ſeveral Acts of Parliament paſ- 7 OS 
ſed in the ninth Year of the Reign of His late Majeſty King George 
the Second, was fined two hundred Marks, impriſoned for one fd, | 
whole Year, and at the Expiration thereof to find two Sureties Sureties for goo: 
for his good Behaviour during Life, himſelf in 5000. and the Os 
two Sureties in 250/. a-piece; and to be immediately led to all led to Courts 
the Courts in Weſtminſter- Hall, with a Paper over his Head de- with paper, 
noting his Offence. Hilary Term 10 Geo, 2. 1737. K. B. MSS, 
The King v. Nixon. : | Ea 
P 


The Defendant being convicted of printing and publiſhing aſcan- pater and pus. 
dalous Libel, intituled, * No. 574, of The Country Journal, or man, . 
The Craftſman, &c. was fined 200/. impriſoned for the Space of fn: _ 
twelve Months; and after the Expiration of the faid Term to 
find Sureties for his good Behaviour, for ſeven Years. Eaſter Sereties for goo! 
Term 11 Geo. 2. 1738. K. B. MSS. The King v. Haines, e 
The Defendant being convicted of printing and publiſhing ſe- Printer gl Pu 
veral printed Libels, intituled, © Diſcourſes on the Miracles of ' nada _ 
our Saviour in view of the prefent Controverſy between Infidels 
and Apoſtates,” was fined ſixty Pounds, and to find two ſuffici- fre, 
ent Sureties for his good Behaviour for the Space of two Years, Sureties for fob 
himſelf in 5001. and the Sureties in 2 50/. a- piece. Trinity Term . 
19 Geo. 2. 1746. K. B. MSS. The King v. Thomas Afbley | 
The Defendant being convicted of the like Offence was fined fu.” ** 0 


forty Pounds. Same Term, and ſame Defendant. 


(a) This Libel is intit led thus on the Record, viz. * Robin's Reign, or ſe- 
ven's the Main; being an Explanation of Caleb D' Anvers's ſeven Egyptian Hi- 
eroglyphics prefixed to his ſeven Volumes of the Craftſman, jacia of Alea.“ 


The 
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Speaker of Sedi- The Defendant being convicted of ſpeaking Seditious Words of 


tious Words of 


King George the His late Majeſty King George the Second, was fined five Nobles, 


| Sond; fined, impriſoned for two Years; after the Expiration of the ſaid Term 


impriſoned, 


Sureties for good to find two . ſufficient Sureties for his good Behaviour for ſeven 
Schariour; Years, himſelf in 500/. and his Sureties in 2501. a- piece, and 
' carried to Courts that he ſhould forthwith be carried to all the Courts in Meſtmin- 
with Pager, ſter-Hall, with a Paper upon his Head denoting his Offence, 
and the Judgment of the Court thereupon. Michaelmas Term 
22 Geo. 2. 1749. K. B. MSS. The King v. Jobn Whitmore. 
Like Sentence The like Sentence for the ſame Offence. Same Term MSS, 
INI The King v. James Dawes. © . TY 
- Writer, Printer The Defendant being brought into Court in Cuſtody of the 
and, pier * Marſhal by Rule, and being convicted by his own Confeſſion 
| quirer,” of writing, printing and publiſhing a moſt horrid, blaſphemous 
5 and wicked Libel, concerning the Truth of all revealed Religion 
in general, received the following Sentence of the Court, that he 
committed ts ſhould be committed to Newgate, to be there kept in ſafe Cu- 
Verka, ſtody for the Space of one Month; and that within the faid 
to be pilloried, Month he ſhould be ſet in and upon the Pillory at Charing-Croſs, 


at the Royal Exchange, and at the End of Chancery-Lane, near 


Temple-Bar, and at the Expiration of the ſaid Month he ſhould 
* to be committed be committed to the Houſe of Correction of Clerkenwell, to be 
- Brideweltohara there kept to hard Labour for the Space of three Years, and at 

2 the Expiration of the three Years, he ſhould give Security for his 
Security for goes good Behaviour during Life, himſelf in the Sum of 100/7. and 
Behaviow,  . two ſufficient Sureties in 50/7. each, and that he ſhould pay a 
fine, Fine of 65. 84. and at the End of the ſaid three Years he ſhould 
remanded in Ex- be remanded to Newgate, in Execution of the ſaid Judgment. 
went. Vis, Trinity Term 29 & 30 Geo. 2. 1756. K. B. MSS. The King 

v. Jacob Jliue. g | NOS | 

PrineranaPubo The Defendant being convicted of printing and publiſhing a 
es Libl, ſeditious Libel againſt the Government, received the following 
fined, Judgment of the Court this Term, vis. That he ſhould pay a 


mene, Pine of 500/. that he ſhould be ſet in and upon the Pillory at 


impriſoned, Charing-Croſs; that he ſhould be impriſoned in the King's Bench 

Priſon for the Space of two Vears; and after the Expiration of 
1 the ſaid two Years, that he ſhould give Security for his good Be- 

haviour for five Years, himſelf, in 1000/7. and two ſufficient = 
Sureties in 500/. each, Michaelmas Term 29 Geo, 2. 1756. K. 

B. MSS. The King v. Richard Nutt, „ 


3 | Oo The 
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The Defendant being convicted of printing and publiſhing 2 ſds 


« A Sixth Letter to the People of England,” received the Judg- S Leer 
ment of the Court this Term, which was, That the Defendant outer þ 
ſhould pay a Fine of five Pounds; be ſet (a) in and upon the gr, 
Pillory at Charrng-Crofs; be impriſoned in the King's Bench yillories, 
Priſon for the Space of three Years ; after the Expiration of the 

ſaid Time give Security for his good Behaviour for ſeven Years Sceurity for geod 
then next enſuing, himſelf in 500 J. with two Sureties in 2 50 J. Vor, 
each; and was committed to the King's Bench Priſon in Execution committed in 


of the above Judgment. Michaelmas Term 32 Geo. 2, 1759. 


K. B. MSS. The King v. Doctor Jobn Sbebbeare. 
The Defendant being brought into Court in Cuſtody of the Author of « 


Marſhal, Sc. ordered, That he pay a Fine of 100/, That he be 2 
impriſoned in the King's Bench Priſon for the Space of three imprifonea, 
Months, and at the Expiration of the ſaid three Months, to give 
Security for his good Behaviour for the Space of feven Years, Sccurty for good 
himſelf in 500 J. with two ſufficient Sureties in 2 50. each, and F*viow, 
remanded in Execution of the ſaid Judgment. Michaelmas remanded, 
Term 1 Ges. 3. 1760. K. B. MSS. The King v. Doctor Tobias 
Smollet. | | | yo | 
The Defendant being this Term brought into Court in Cuſtody ritetter of Lora 
of the Marſhal, by a Rule thereof was remanded to the Cuſtody a e e 
of the faid Marſhal, to be by him kept in fafe Cuſtody until diſ- K. B. Prifea: 
charged by due Courſe of Law. Trinity Term 1 Geo. 3. 1761. 
K. B. MSS. The King v. Thomas Bonnel. | | | 6 _ 
The Defendant being brought into Court (as above) ordered Publifier of Li- 
to pay a Fine of 107, and then to be diſcharged, which he was umm, 
accordingly, paying the faid Fine in Court. Eafter Term 2 Geo, des. 
3. 1762. K. B. MSS. The King v. Charles Say. | 


The Defendant for publiſhing a Libel againſt the Right Ho- Another P- 
nourable the Earl of Clanrickarde of the Kingdom of Ireland in Libe, * 


the London Chronicle, was ſentenced to pay a Fine of 20/. to be gre, 


impriſoned for the Space of three Months, and to give Security impriſoned, = 
for his good Behaviour for the Space of two Years, himſelf in a gain. 


(a) An Attachment of Contempt was granted againſt Beardmore, the Under- 
Skeriff, for not putting Doctor Shebbeare in and upon the Pillory ; for which he 
was adjudged in Contempt, and in Eaſter Term following was fined 50/1, and 
impriſoned in the King's Bench two Months, Zafer Ferm 32 Geo. 2. 1759. 
F. B. MSS, The King v. Beardmore. | | 

Rn Recognizance 
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Recognizance of 200/. with two ſufficient Sureties in 1007. (a) 
each. Eaſter Term 2 Geo, 3. 1762, K. B. MSS. The King v. 
John Wilkie. | hn 
The Defendant being brought into Court in Cuſtody of the 


Marſhal by Rule, and being convicted of printing and publiſhing 
Deten kant wity à ſcandalous Libel on one Mr. Kent; and the ſaid Defendant 


Leave | having, with the Leave and by the Recommendation of this Court, 
pad Proſecutor paid to the Proſecutor the Sum of 551. for his Coſts and Damages, 
cy and the faid Proſecutor now here in Court, having declared his 


entire Satisfaction, It is ordered by this Court, in Confideration of 

ſuch Satisfaction having been made, that he the ſaid Defendant pay 
and was fined. a Fine of only 65. 8 d. which was accordingly paid in Court, 

Hilary Term 3 Geo. 3. K. B. MSS. The King v. Robert Browne. 
Blaſphemy pu- Peter Annet, convicted of Blaſphemy, in writing againſt the 
Cn Fille. Authority of the Sacred Writings, was ſentenced by the Court of 


#ament, Pillo- 


73, Confinement King's Bench, to ſuffer one Month's Impriſonment in-Newgate ; 
ridexwell to x : . . - A 
hard Labour,and to ſtand twice in the Pillory (5), once at Charing-Croſs, and once 


Seher fr at the Royal Exchange ; and then to be confined in (c) Bridewell 

mw to hard Labour for one (d) Year; and to find (e) Security for 
his good Behaviour during the Remainder of his Life. Michael- 
mas Term 3 Geo. 3. 1763. K. B. 2 Burn's Eccleſ. Law. 781. 
The King v. Annet. | : | 

Compoſerof The Defendant having been convicted of compoſing a defa- 


= woos matory Libel on Lord Orwell, was this Term brought into Court 


in Cuſtody of the Marſhal, and received the following Judgment, 
find, , . to pay a Fine of 100 J. to be impriſoned in the King's Bench 
e for the Space of three Months, and at the Expiration of the ſaid 


Security for good three Months, to give Security for his good Behaviour for the 


haviour, 


(a) Mr. Juſtice 7/i/mt pronounced the Sentence of the Court, The Reaſon 
this Defendant's Puniſhment was ſo much more than the laſt, was becauſe the 
Libel appeared in the London Chronicle originally, whereas Mr, Say only inadver- 
tently copied it from that Paper, into the Gazetteer, : 

(2) The Rule adds; “ with a Paper affixed over his Head with theſe Words,” 
% FOR BLASPHEMY.” | 1 

(e) The Rule ſays; “ the Houſe of Correction in Clerkenwell.” 

(4) The Rule adds; “ and at the Expiration of the Year, to be remanded 


to Newgate, in Execution of the ſaid Judgment,” | 
(e) The Rule adds; © himſelf in 1007. and two ſufficient Sureties in 550. 


each; and to be fined 6s. 8 d.“ 7 | 
N. B. The Defendant was impriſoned, pilloried, and paid his Fine, and gave 
Security according to the Directions of the above Rule, and was diſcharged . 
out of Cuſtody. | | ä | 
* 


- Space 
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Space of ſeven Years, himſelf in 1000/. with two ſufficient Sure 
ties in 00 J. each, and to be remanded in Execution of the Judg- remanded in 


Execution of 


ment. Hilary Term 4 Geo. 3. 1764. K. B. MSS. The King v. juygnen.. 


Philip Thickneſſe Eſq; 
The Defendant was ſentenced for bite « The North Puliter o 
- Briton, Number XLV.” to pay 100/. Fine, to be ſet in and upon ,, xe. 45.» 


the Pillory ; to be impriſoned for the Space of ſix Months; to give fine, & in the 
Security for his good Behaviour for ſeven Years, himſelf in 500 J. fned, andtogive 
with two Sureties in 250/, each, Hilary Term 5 Geo. 3. 17605 os Behaviour, 


K. B. MSS. The King v. John Williams. 

The Defendant having been convicted of publiſhing © The Nerth coigicn fo 
Briton, Number XLV.” was the firſt Day of this Term brought Jen Brin, 
vpin order to receive the Sentence of the Court, when Lord Chief 1 OB Ft 
Juſtice Mansfield admitted that the Secretary of State's Promiſe nitro 
to the Defendant, © that if he would give up the (a) Author, be pO” 
ſhould not be proſecuted, was greatly in his Favour, and his Lord- ene on 
ſhip recommended the Attorney (5) General, through the Secre- his Cafe laid be. 
taries of State, to lay the Defendant's Caſe before His Majeſty, ee Nins, 
which the Attorney (the next Day) informing the Court he had 
done, and that it was His Majeſty's Pleaſure that the Defendant ordered Defen- 
ſhould be immediately diſcharged, he was diſcharged accor- 3 


Defendant diſ- 


dingly. Hilary Term 5 Geo. 3. 270 5. K. B. MSS. The King v. chargel. 
George Kearſley. | 
The Defendant having "i convicted of printing and pub- Author ef 


&« North Briton®? 


liſhing an infamons and ſeditious Libel, intituled, The North Jawa, 
Briton, Number XLV.” in Volumes, wes this Term outlawed, _ 
Michaelmas Term 5 Geo. 3. 1704. K. B. MSS. The = v. 
Ju Wilkes Eſq; 


(a) See Chap. 11. fol. 23. in Notes; and Doctor AA: ddleton's o chap. 28. 
(0) Sir Fletcher Norton. TVhitw. Li ft. 167, 


> CHAP, 


Security for hie 
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CAT. XXVII. 
Conſequence of Puniſhment. 


Piltory maze HE common Punifhment that makes the Crimen falf, is 
Crigen fal. being ſet on the Pillory ; and therefore anciently they held 
Anciently no the Law to be, that no Man legally ſet on the Pillory, could be a 
— bee Wa- Witneſs, for they thought it a ridiculous Thing, and boding ill 


_ do a Cauſe, when a Perſon thus ſtigmatized appeared in Court to 


Tus Rigor ei Atteſt any Thing. Co. Lit. 66. 3 Laßt. 219, But the Rigour of 


the Law now e= this Piece of Law, (according to the late Lord Chief Baron Gil- 
bert, and one of the preſent Judges) is reduced to Reaſon ; for 

now it is held, that unleſs a Man be put in the Pillory pro Cr:i- 

mine falk, as for Perjury, Forgery, or the like, it is no Blemiſh 

The Crime and to his Atteſtation ; it is the Crime and not the Puniſhment that 
not the Puniſk- makes a Man infamous; for a Man may be pilloried for ſpeaking 
Man infamous. Iooſe and ſcandalous Words of the Government, which yet, in 
doubtful and factious Times, ought not to be taken as a Preſump- 


Piller fora Li- tion againſt his common Credibility. If a Judge ſhould ſentence 
bel or ſeditiovs à Man to ſtand in the Pillory for a Libel or ſeditious Words, and 


mike rn he ſhould ſo ſtand, yet this would not make him infamous to ſuch 
or Degree as never after to be admitted a Witneſs, for the Crime 
but is rather exorbitant in Point of Raſhneſs and Miſbehaviour,. 
than of Guilt. Gz/b. Evid. 145. Theo. Evid. 107. Forteſc. 
Rep. 209. 5 Mod. 15, 74. 3 Lev. 426. Tri. per Pais. 345. 
12 Vin. Abr. 28. pl. 9. Skin. 578, 579. = 


* 
— 


CA r. XXVIII. 
Attachments of Contempt. 


en NE may be committed for a Contempt done to a Court of 

Ce. uſtice, but the Matter of the Contempt muſt be certain, 
and not doubtful ; for elſe the Party may perchance be wrongfully 
committed, which the Court will. be cautious not. to do. Lil. 


Abr. 427. 


Fr 


3 
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If one brought in in Contempt, denies all upon Oath, he is of Denial upon — 
Courſe diſcharged of the Contempt; but if he has forſworn him- 3 
ſelf, he may be proſecuted for Perjury. 12 Mod. 348, 511. 


Comb. 63. 


Upon a Moden for an "RE EW againſt the Defias for Publiſher Shes 
vering t u- 


i publiſhing a Libel on the Court of King's Bench, and a Rule thor, nocuute 
made upon him to ſhew cauſe why it ſhould not be granted, der ule After 
it was moved to diſcharge that Rule upon an Affidavit, that Eis of Contemer be- 
Fault was not wilful, but merely through ignorance; that he had i 
the Libel from one C. a Printer in C. that it was in Latin, which 
he did not underſtand, and that he did not know who was the 
Author, otherwiſe than by a Letter he received from the Printer, 
and which was now annexed to his Affidavit; by which Letter | 
. It appeared, that one Doctor Middleton was the Author; fo that 
having ſhewed how he came by this Letter, and having told all 
that he knew of the Author, for that reaſon it was infiſted in 
his Behalf, that the Rule ſhould be diſcharged, and that the 
Printer ſhould be proſecuted ; but the Rule was continued on 
the Defendant, until he made out his Allegation againſt the Prin- 
ter, who was therefore joined in the Rule, that both of them 
might be before the Court. In the next Term Doctor Middleton 
appeared, and (a) confeſſed in Court that he was the Author of 
the Book; and thereupon the Rule was diſcharged againſt the 
Defendant and the Printer. Eaſter Term 9 Geo. 1724. 8 
Mod. 123. 15 Vin. Abr. go. pl. 3. The King v. Wiatt, 

Motion for an Attachment againſt the Defendant for writing a Attachment or 


Contempt gran- 


Libel againſt a Doctor of Divinity in the Univerſity of Cambridge; ted or writing 


the Libel was contained in his Preface to a Latin Book about pig ant 


the Library of the Univerſity, dedicated to Dr. Snape, then Vice- 3 


5 Chancellor; he came into Court voluntarily, and confeſſed that 


he was the Author, and it was ſo recorded. Trinity Term 9 Geo. 
1724. K. B. Ferie Rep. 201. The King v. Doctor Mid- 


dleton. 
On Rule to ſhew Cauſe, why an Attachment ſhould not be How fir the 


Court will grant 


| granted againſt one E/:zabeth Mayer and one Dowling, for pub- an atachmene | 


liſhing a Libel upon the Proceedings of the Court i in a late Trial Regi 


it's Proceedings. 


(a) My fad Forteſcue ſays, this was an honourable Action in Doctor Mid- 
dleton; for the firſt Motion was made againſt the Bookſeller for publiſhing the 
| Book as above, but he was excuſed on his getting the Doctor to confeſs that he 
: was the Author. Forteſc. Rep. 20:. 

8 2 Ong of 
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[| 8 of Lady Lawley, Mr. Marſh ſaid, that he was Counſel only for 
= ww” Mrs. Mayer, but he hoped, the Rule ſhould not be made abſo- 
| 3 lute againſt her. He ſaid Mrs. Mayer's Huſband kept a Pam- 

. phlet Shop, and one Day in his Abſence Mr. Vaughan came and 
1 | aſked her, whether ſhe had Lady Lanwley's Trial; the Woman did 


= - not know it was in the Shop; but upon looking into a Drawer of 
| ; Papers the found it. He faid, that he had an Affidavit to pro- 
[| | 7 duce, that ſhe knew nothing of the Contents. Mr. Vaugban 
would willingly have bought it of her; ſhe refuſed to ſell it him; 
| but told him he might read it, which he accordingly did. The 
1 Court ſaid, that it was beyond all Queſtion, that Attachments 
3 | have been granted in theſe Caſes; and particularly mentioned Dr. 
3 . Middleton's Caſe, where it was ſo done. The Chief Juſtice ſaid 
ih | | likewiſe, that he thought it was not material whether Mrs. Mayer 
[| | | knew of the Purport of this Writing or not. However the Court 
i | RD, in general agreed to diſcharge the Rule as to her; becauſe there 
—_ Role <n- did not appear to be any Publication by her. They ſaid likewife, 
| | fone wihout that they could not make the Rule abſolute as to Dowling; be- 
vice, cauſe there was no Affidavit of Service. Michaelmas Term 5 

| | Geo. 2. 1732. 2 Barnard. K. B. 43. Anon.  — 1 8 
[| Dube remarkable When a moſt worthy and upright Judge, who has always 
=_ Court of Com- ſhewn the moſt ſacred regard to the Laws of his Country, has 
[ | | Lorne been groſsly and publicly reflected upon, it becomes a national 
fader il. Affair: And, though the Recantation and Submiſſion, beſides 
| . being recorded in the Remembrance Office, has been publiſhed in 
| | the London Gazette, the Public have a right to know (what is 
| . there omitted) how very ſlight the Occaſion was; it was thus: 
_ Lentenant Fry: Lieutenant Frye, in February 1745-0, recovered 1000/. Damages 
Damages ain againſt Sir Chaloner Ogle for the Sentence paſs'd againſt him by a 

for the aten Court Martial, in the Yeft-Indies, whereof Sir Chaloner was Pre- 
gal, ee Fe. ſident, and was at Liberty to bring his Action againſt every 

| 5 Wachen ove of Member of the ſaid Court. Accordingly be took out a Writ 
Y C:rr.»: Pin. from the Court of Common Pleas, and Rear-Admiral Mayne, Pre- 
| — VS Egal latein ſident of the Court Martial, which fat daily at Deptford, was 
| | arreſted arreſted May the 15th coming from the Court, on which the 
Court Martial, the next Day, came to the following haſty Re- 


ſolutions. Ee 


| oh Gods," I "Tad appears the higheſt Indignity offered to the Court, 
|| | ry Court of Ju- and through this Court to every other Court of Judicature, that is 
| | | Kingdom „ | | or 
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or may hereafter be formed in this Kingdom, and the higheſt | 
infraction of the Prorogative of the Lord High Admiral, and of Iafrattion of th 
the Statute Law of this Realm, to arreſt or ſerve any Writ of ron" IR 
Capias upon the Preſident, or any Member of this Court now any Member of 
fitting, or of any other Court Martial; and therefore the Court open 
unanimouſly reſolve to deſiſt farther proceeding on this Trial, till 
Satisfaction be made for this high Inſult. 


2. That this Court make Repreſentation by Letter to the Lord 

High Admiral, of the high Infringment made on his Preroga- 

tive, by arreſting the Preſident of this Court duly afſembled, by 

virtue of his Authority; and that the Court do adjourn till Thur/= 

day Morning nine o Clock, to give time for every Member to de- 

liberate upon proper Methods for obtaining Satisfaction for the fahr ü. gr for 

high Inſult on their Preſident, from all Perſons, how high ſoever tained, 5 
in Rank or Office, who have ſet on Foot this Arreſt, or in any 


degree promoted or adviſed it. 


| Theſe Reſolutions were incloſed in a Letter, and delivered by Lid before His 
the Judge Advocate to the Lords of the Admiralty, who laid . 
them before his Majeſty: And a Letter from Mr. Corbet, Secre- 

_ tary to the Admiralty, and one from the Duke of Newcaſtle, to 

the Commiſſioners of the Admiralty, ſo pacified the Court Mar- 
tial, that they thought fit to proceed on the Trials, but not be- 

fore they had ſent the following Anſwer to Mr. Corbet's Letter, 
ſigned by the Preſident and Members of the Court Martial, which 

_ occaſioned the Submiſſion herein after mentioned. 


SIR, | = 
We deſire you would be pleaſed to inform their Lordſhips, ce to Mr.. 
that, having heard their Lordſhips Letter read to, us, as well as | 
the authentic Copy of the Letter to their Lordſhips from His 

Majeſty's principal Secretary of State, the Duke of Newca/tle, 
ſignifying His Majeſty's Royal Aſſurance of his moſt gracious Pro- 
rection, for procuring to us a ſufficient Satisfaction for the late 
Indignity offered to us, and that proper Methods will be taken 
for preventing any thing of the like Nature for the Future, ac- 
cording to their Lordſhips Deſire, we are unanimouſly agreed to 
proceed upon the Buſineſs of the Trials, but think it incumbent 
upon uz to give their Lordſhips our Reaſons for the Steps we 


have already taken, ſubmitting them to their Lordſhips 1 5 
| Do EL: 


- Command 
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aang:rou Con- Conſideration, as this Attack appears to us of the moſt dangerous 
—— ol che xz. Conſequence to the Security of the Nation, the Authority of the 
_ Lord High Admiral, the Privilege of the Honourable Houſe of 

Commons in Parliament aſſembled, and the Prerogative of the 


Crown. 


© LotdChief Ju- Firſt, it appears to us, that Sir John Willes, Kut. Lord Chief g 


Reeard to Bis Juſtice of the Common Pleas, having no regard to the Honour and 
1 — Safety of His Majeſty, the Security of the Liberties and Properties 
the veeurry L. Of his Subjects, the Support of the Conſtitution, or Defence of his 


the Subjects Li- 
berty and Fro. Dominions, in time of actual War with two powerful Nations, 


Seelen or favoured, aided and abetted by Rebellion at Home, contrary to 


Defence of Do- hig Duty and Truſt, and in Violation of the Statute Laws of the 


minions z 


con:rary w his Realm, as well as thoſe eſtabliſhed by Uſe and Cuſtom, Time 
in Violation of immemorial, by which His Majeſty's Arms by Sea have been 
and of Uge. prudently, wiſely and effectually governed, to the great Glory of 


and of Uſage. 


and Cuſtom, His Majeſty, and Protection of his Subjects; as well as in open 
Hs Majeſty's Defiance of His Majeſty's Commands, in conſequence of an Ad- 
dreſs from the Honourable Houſe of Commons in Parliament aſ- 
ais iſue his Writ ſembled, the ſaid Lord Chief Juſtice Willes did iſſue his Writ, 
on the 12th Day of May, in the 19th Year of His preſent Ma- 
RENT jeſty's Reign, to (a) arreſt, ſeize and ſecure the Perſons of Per- 
Members of the yy Mayne, Eſq; and James Rentone, Eſq; Members conſtituent, 
te” and Judges of the Court Martial then ſitting, by Orders of the 
Lords Commiſſioners for executing the Office of Lord High Ad- 
miral of Great Britain, and by virtue of the Power to them 
given by the Stat. of 13 Car. 2. c. ꝙ the ſaid Judges being duly. 
qualified as the Act requires; and did cauſe the ſaid Writ to be 


| by which ene (a) ſerved on the ſaid Perry Mayne, Eſq; by which craft and ſubtle 


. Device, as far as in him layeth, he did let, reſpite and diſturb the 


Land, Laws of the Land, and by forcibly taking away Judges, prevent 
preventing the the Execution of Juſtice, and elude the Commands of His Ma- 


- Rice ans chute jeſty, grounded upon the Addreſs of the Honourable Houſe of 


Fe Majeſty's Commons in Parliament aſſembled; and though in a Clauſe ſub- 
Notice to appear joined to the ſaid Writ, it was artfully added, that the Preſident 
olg aid is ſerved With this Proceſs, to the Intent that he way, by his 


Attorney, y”= in his Majeſty s Court of Common Pleas, it 5 


(a) The Abſordity occaſioned by the Court Martial's confounding an Arreſt 
with a mere Service of Proceſs is too obvious to need other Notice, 
| pears 
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pears to us that this Evaſion is only provided to the Intent that 
we might poſſibly, through Overſight, proceed in our judicial with Intent to 
Capacity ; and that by ſome reſerved Device, as well our general —C 
Proceedings as our final Determination and Sentence, might be Cut Martial 
interpreted and declared invalid, void, and of none Effect, to the 85 
entice defeating of this ſolemn, grand, and national Enquiry, eee 
Secondly, That the Grounds for this Writ was an Action re- Aden recom- 
commended by the ſaid Lord Chief Juſtice in open Court, for Land ci Jud. 
Damages againſt the ſaid: Perry Mayne Eſquire, and James Ren- in open Court. 
tone Eſq; tor the Sentence of a Court Martial legally held, by 
Virtue of the Statute Laws of this Realm at Jamaica, of which 
Court the faid Perry Mayne Eſq; and James Rentone Eſq; were 
Members, Conſtituents, or Judges, properly qualified as ſuch by 
the known Laws of the Realm, as well Statutes as Uſe and 
Cuſtom, 2 | | 
Thirdly, -That in Conſequence of the ſaid Breach and Violation Laws of the 


inę dom viola- 


of the Laws of the Kingdom, as well as Inſult to a ſupreme tee, fupreme 
Court of Judicature, ſitting to determine in the derniere Reſort, (our a gant” 
which by its Conſtitution, never acknowledged any ſuperior firing in dn, 


Court, nor any Appeal from its Sentence, but to His Majeſty's Nor rag 106 
Prerogative, as far as in him layeth, the whole Order, Diſcipline ju eres! to?” 
and Government of His Majeſty's Armies by Sea is entirely and be Frerogatives 
abſolutely diſſolved, and the Statute of 13 Car. 2. c. 9. made null 


and void; by which moſt wicked Device, the Honour of His His Majety's 


- . . 5 6 Honour betray'd, 
Majeſty is betray'd,. the Security of His Subjects is expoſed, and Security of the EY 
the fundamental Laws of the Conſtitution ſubverted. _ 9 

| ; | ſubverted, 


The following Paper, fign'd by Admiral Mayne, Admiral Byng, The Court Mar- 


and the ſeveral Commanders whoſe Names are ſubſcribed and Recantatin 
to the Chief 


thereto, was ſont by them to the Right Honourable Sir John Juſtice, 
Willes, Knt. Lord Chief Juſtice of His Majeſty's Court of 
Common Pleas. | Lond. Gaz, Nov. 15. 
As nothing is more becoming a Gentleman, than to acknow- 5 
ledge himſelf to be in the wrong, as ſoon as he is ſenſible he 
is ſo, and to be ready to make Satisfaction to any Perſon he has 
injured; We therefore, whoſe Names are underwritten, being n Nn 
thoroughly convinced, That we were entirely miſtaken in the miſtaken in thei: 
Opinion we had conceived of the Lord Chief Juſtice Willes, think Ch. Jad. le, 
ouxſelves obliged, in Honour as well as Juſtice, to make him Sa- 14 oer ss 
8 5 - 8 | tisfaction 2 0 Salix 
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tisfaction as far as it is in our Power. And as the Injury we did 
him was of a public Nature, we in this public Manner declare, 
Dectaretlen that That we are now ſatisfied the Reflections caſt upon him in our 
- caſt on himwere Reſolutions of the 16th and 21ſt of May laſt, were unjuſt, un- 
won Warrantable, and without any Foundation whatſoever ; and do 
aſk Pardon of his Lordſhip, and the Court of Common Pleas, for 

the Indignity offer'd both to him and the Court. po 

N | | Nov. 10. 1746. 


lojuey public, 


P. Mayne, C. Molly, 
J. (a) Byng. Smith Callis, 
E. Legge, R. Erſfine, 
Ja. Rentone, FJ. Pittman, 
" Thos. Frankland, Char. Catford, 
Cha. Colty, Tho. Hanway, 
J. Hamilton, E. Spragge, 
Sheldrake Laton, Jobn Orme. 
J. Hamar. | 


When this Recantation was preſented to the Lord Chief Juſtice, | 
he ſpoke to the following Effect. | 1 


Tie Chief Jutice Although the Injury I have received might have required a 
es Gerten. Private (6) Satisfaction, yet as the Offence was of a public Nature, 
and offer'd to the whole Court of Common Pleas, as well as my- 
ſelf, I thought it more confiſtent with my Character, and the 
Digaity of the Poſt I have the Honour to fill, to have Satisfaction 
in this public Manner; and deſire, with the Concurrence of my 
 Recantation ans Brothers, that it may be regiſtred in the Remembrance Office, as 
refed, a Memorial to the preſent and future Ages, that whoever is above 
the Law, will in the End find themſelves miſtaken ; for we may 
with Propriety ſay of the Law, as of Truth, Magna eff, & pre- 


valebit. 


2 (a) This unhappy Gentleman was remarkable for Error in Judgment. See his 

Tlal. | 
(b) It is faid the Chief Juſtice determined to bring an Action againſt every 
Member of the Court Martial for the above Reſolutions, and for that Purpoſe 
had himſelf drawn a Declaration, wherein he laid his Damages to 20, ooo J. and 
that it was with the utmoſt Difficulty that the firſt Intereſt of the Kingdom could 
prevail on his Lordſhip to drop the Proſecution, = e | bh 


Rule 
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Rule (a) Ni, Sc. for an Attachment of Contempt againſt Attachment 
the Defendant for cenſuring the Opinion of the -Court of Com- oulthing The 
mon Plas on their diſcharging Mr. (4) Wilkes; the Libel was! e. 
publiſhed in a periodical Paper, intituled, The Moderator. Mi- 


chaelmas Term 4. Geo. 3. 1764. C. P. Mss. The King v. John 


Wile. 


Rule Ny, for an Attachment of N was granted laſt anemone 
Hilary Term againſt the Defendant for publiſhing a Libel on the L. C. J. x. B. 
Lord Chief Juſtice of the Court of King's Bench, in a certain 


Pamphlet, intituled, A Letter concerning Libels, Warrants, 


the Seizure of Papers, and Sureties for the Peace, or Behavi- 
our, &c.” and this Term the Defendant owed 6 Cauſe. Cauſe heun. 


The Argent of the Defendant's Counted: were to the fol- Arguments of 


Derendant's 


lowing Effect, viz. Counſel. 


They obſerved that the Application was for an Attachment of Apelicon for 


reflecting on the 


Contempt againſt the Defendant for publiſhing a Pamphlet Chief Jutice. 


wherein were contained ſome Reflections on the Prefident of this 


Court. Their Arguments were divided into two Parts, v2. Arguments divi 


Firſt, They contended that the Pamphlet did not at all ſuit Rare not | 


the Party alluded to, and ſuitable to Party, 


Secondly, That ſuppoſing the Pamphlet to be a RefleQion on 


the Party alluded to, yet that an Attachment was an improper A'tachment im- 
__ of proceeding in this Caſe. „ Proper. ä 


In ſupport of the firſt Propoſition, the Defendant s Counſel 
obſerved, that it appeared from the Affidavits on Behalf of the Profecutor's own 
Proſecution that the Facts were not as ſtated in the Pamphlet; if 
ſo, there was an End of the Cauſe for the particular Mode of pro- Cauſe for not 


ceeding contended for. granting the 


Writ. 


That it was impoſſible that the Character drawn in the Pam- Charaer drawn, 


phlet could be the Portrait of any Original, it deviated ſo far Ogun- 


Original, 


from the Likeneſs of any Chief Juſtice, particularly: the prefect 


9000 of the Court of King's Bench. 


| (a) Note; The Rule was never made abſolute. 


() See the Reſolution of the Court delivered by Os Juſt, wa in 
Chap. 16. 


T . That 


CT EL 


made Rules of 2 
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An areument- That it was only an Anſwer by way of Argument to another 
ide Aaloer oH. Pamphlet, that had advanced Tenets not altogether agreeable to 

the Notions of the Author of the © Letter, 8 8 N 
Second Heal, Ass to the ſecond Head they obſerved, that if the Chief Preſi- 
E., Jebel Kis dent of this Court was alluded to, he had ſeveral Methods to 
ing eee, do himſelf Juſtice, without taking this unconſtitutional one; he 
Member of an Was a Member of a molt illuſtrious Body who would never ſut- 
Mukrious BY: fer the {lighteſt Reflection on the Character of any of their 

Members to paſs unnoticed or uncenſured; that as a Peer of 
intitled to his the Realm he was intitled to his Action of Scandalum Mag- 
An of $2 atum, wherein he need not fear but that a Jury would give 


leg - . . . 1 x 
ek him a proper Satisfaction for any Injury he ſhould prove to them 


| {ay proved ro he had received, they would conſider all the eminent Charac- 


een, ters and Offices he held in Life, and the Conſequence it muſt be 
to the Execution of the Juſtice of the Kingdom to protect ſuch 
Characters againſt Melevolence and Detraction. | 
3 That an Attachment, the Proceſs of Contempt, was originally 
of Contempt, inſtituted for the Benefit of the Subject; it was eſtabliſhed to en- 
to enforce Obe- force Obedience to the Commands of the Courts of Juſtice; it 
founded in Ne- Was founded in Neceſſity, for if the Courts of Juſtice were not 
2 poſſeſſed of ſuch a Power, their Proceedings would be vague and 
nugatory, and therefore as the Caſe before them was not attend- 
ed with any of the peculiar Circumſtances neceſſary to ſupport an 
Attachments Application of this Sort, it would be too much for the Court to 
ot to be extend» extend it beyond it's original Limits. : | 1 
Practice on in- That even the Practice for granting Informations, which went 
formations. a great Way, would be nothing if the preſent Motion were 
| granted. ps „ 
Method toap- The Method to apply for an Information is this, the Party 
ply for eme. who conceives himſelf injured annexes the Paper in which he 
thinks- himſelf alluded to, to his own Affidavit wherein he 
ſwears that he believes the Writer, Printer or Publiſher (as the 
Caſe may happen to be) intended to reflect on him this Depo- 
| nent; whereupon the Court grants the Information, but the De- 
Defendant afrer- fendant is afterwards tried, and the Fact proved to the Satisfac- 
Jay, tion of a Jury, but in this Caſe if the Attachment goes, the 
— ID Court exerciſes the diſtinct and peculiar Provinces of Party, 
and fury. Judge, Evidence and. Jury. - = | | 
os . — to They obſerved that it was no Contempt to diſobey the Order 
at Ne n of a Judge made at Ni Prius, at the Old Bailey, or at Cham- 
Chambers tilt bers, till made Rules of Court, which was generally done of 
8 „„ Oo op Courſe 


Court, 
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Courſe from the Repect the Court paid to the Perſons who made 

ſuch Orders; however, as the Order in Queſtion never was made 

a Rule of Court, it was no Contempt, or at leaſt ſuch a Con- 

tempt as the Court would puniſh the Cenſure or Diſobedience of, 

by Attachment. 2 | | | | 

They inſtanced the late Lord Ferrer's Caſe, in which an Ha- Lord Ferrer's 

beas Corpus had iflued in the Vacation to bring his Counteſs be- 

fore a Judge, which the Earl not. doing, a Motion was made 

the enſuing Term for an Attachment for a Contempt in not no Contempt net 

obeying the Writ; but the Court was of Opinion it was no Con- Corp. cd i 

tempt of the Court, the Writ not having iſſued by Virtue of a Vn Time. 

Rule of the Court, and the Motion was denied, and a Rule gran- 

ted for another Habeas Corpus, Be TE e 
Another Caſe was a Motion for an Attachment againſt the Lora chief ju- 

Publiſher of The Moderator,” in which Lord Chief juſtice“ Ce. 

Pratt's Determination for diſcharging Mr. Wilkes from his Com- ana 

mitment was called precipitate, and inconſiderate, injudicious, and cenfures, yer 

. erroneous, yet the Rule was never made abſolute. _ eee e ee 

ö | | 78 | a b g | „ s 5 

The Judges have taken Time to deliver their Opinions on this r 

Matter. Eaſter Term 5 Geo. 3. 1765. MSS, The King v. Opinions. 
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21 add Popb. 1 140. 9 
8 for Chap. . read Chap. 11. 
32 after Judgment add a Period. 
8 after Coolneſs dele the Stop. 
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4. 13 for 3 wa &c. read 2 Rahe, Kc. | 
19 dele 


— 


* D D E N D a 


oM Ar. v. Tage 15. 
A - T1 0 N 


ys N Action on the Caſe for libellous Words, 93 or ſworn in 
a Court of Juſtice, in a Man's own Defence, againſt a Charge 


| upon him in that Court, will not lie, becauſe it is in a legal 
and Judicial Way. 2 Bur, Rep, $10. | 


0 H A P. VI. Page 16. 
TUSTIFICATILON. 
Defendant not 


5 LE. E, Chief Juſtice, refuſed to let the Defendant give Evidence of 7 
his Reaſons for publiſhing a Libel, viz. That the ſuppoſed Pa- ge —_— 

thic told him ſo; for he ſaid the only Queſtion was, whether. the De- of his Reaſons 

fendant was guilty of printing and publiſhing the Libel; and though a Libel, it a 

it is offered by way of Mitigation only, yet, in fact, it amounts to Folicath 2 

a Juſtification; and it has always been held, that the Truth of a Libel Iufifeatten. 

cannot be given in Evidence by way of Juſtification, becauſe if a Per- 

ſon charged with any Crime is guilty, he ought to be proceeded againſt - 

in a legal Way, and not reflected upon in this Manner. And after- 

wards the Court of King*s-Bench would not permit an Affidavit of this 

Matter to be read in Mitigation of the Fine, as they would not upon 

the Report receive any Evidence of Matter which did not appear at the 

Trial. This was upon an Information for publiſhing a Libel againſt ' 

Mr.-Swinton of Wadham Colledge, Oxford, accuſing him of een 


Practices. Tri. at Ni. Pri, 470. 9. 


. He hs 


PUSLICATTON: 
'Treaſonabls 


UBL1SHING a treaſonable Libel held to be an Edvidence of com- Libel Eoidawen 


paſſing the King's Death. 3 Read. Stat. Law. 96. Dar Bel. 


The ſeven Biſhops owning their Hands to a Petition, which was Owning. Hand 
called a Libel, was held to be no Evidence of a Publication, but their 8 3 p 


applying to a Secretary of State to introduce them, was held to be a Publication, 
but Applica- 


Publication, 3 Read. Stat, Law, 99. 4. St, Tr. 361, ph; wy 
| ID. Ry * U 7 C H A P. troduced, is. 


—— 


— At 


nn 


142 . 


E + A Page 40. 
RECOGNIZANCES.: 


The Effects of HE Defendant being taken up for a Libel, brings. Habeas 


1 Corpus, and enters into a Recognizance with his Bail to appear 


2 upon a in B. R. the firſt Day of Michaelmas Term, ad reſpond, Sc. and not 
men" to depart without Leave of the Court, and to be of good Behaviour 
in the mean time. : LEE SE 
Mr. (a) Attorney exhibited an Information the firſt Day of Term 

for a Libel called the Flying Poſt; on that Information the Attorney 

enters a Nolle Proſequi, and the laſt Day of the Term files another In- 
formation for the ſame Libel, with another called the Medley, and on 

this laſt Information the Defendant was convicted ; and having Notice 

to appear, and not appearing, it was moved to eſtreat the Recogni- 

zance, and per Cur', it was eſtreated; for though the laſt Libel was 
ſubſequent to the Recognizance, yet the Bail is for him to appear to an- 

ſwer to all Things to be objected to him; and though under ad reſpond', 

Sc. Treaſon may be included, yet it is all one; for he is only to ap- 

pear under a certain Penalty of 300. for theſe Recognizances are for 

certain Sums. © | | | 


A Nolle Pres. The Nolle Pros is no Bar nor Diſcharge, or Leave of the Court to 


— nas 3 depart; for it is only that the Attorney will not further proceed on that 


diſcharge the Information; the Information is diſcharged, but not the Perſon. 
1 Judgment is not quod eat inde fine die, but non vull ulterius proſequi, & 
of it. ideo ceſſat proceſſus ſuper Informationem omnino. It is no Breach of Be- 


Non 3ppear- haviour, if ſo, there would be /cire facias neceſſary, Then Harcourt, 


-  anceEis no 


Breach of Be- the Maſter of the Office, went down to the Exchequer with this Eſtreat, 


haviour. jnſtead of the puiſne Judge, and they would not receive it, contrary 
to Uſage. Eaſter Term, (5) 6 Geo. 1720. Fortes. Rep. 258. The 

| King and Ridpath. 155 1 
Convict for a Defendant was convicted of printing a ſeditious Libel, and appear- 
BN ing to be in a very (c) ill State of Health, was brought up, and 


Wos bailed be- 


fore. Judgment. moved for the Judgment of the Court, and to be admitted to bail. 
Chief Juſtice Parker, The Offence is ſo great that an adequate 

Puniſhment may endanger his Life, and to leſſen the Judgment would 

be an ill Precedent ; therefore bail him for the preſent, and we will 

give Judgment when he is better. Defendant in 2000/. two Sureties 

in 1000. Mich. Term. 3 Geo. 1717, Sira. 9. The King v. Biſhop. 


( a) Sir Nobert Raymond. Stra. 297. 5 | : | 
6 Lucas the Author of 10 Mod, ſays it was Eaſier Term, 12 Am 1713. 
(e He died within a few Days. Stra. 9. ; KR 5 


E 


obo n N D 4 3 


CHAP. XN. Page 71. 
INFORMATIONS and INDICTMENTS, 


After our Obſervations on Lord Balmerino's Caſe. 


| a . | a : Ig Importance of 
HE Manner in which the Lord Balmerino's Life was put into the Trial by 


the Hands of the Court, would ſingly be a ſufficient Example Jun. 
of the Importance of that Privilege which the Conſtitution of Ezgland 
gives to its Subjects, viz. that the Jury, compoſed of Men of an 
equal Condition with the Perſon proſecuted, are Judges as well of the 
Law, as of the Fact. This may be pronounced the great Bulwark 


that defends the Life, Property, and perſonal Freedom, of every Eu- E” 


ghſh Subject from the exorbitant Exertions of monarchial Power. 
May this important Conſideration have its due Weight with the Pub- 
lic! may no plauſible Orations from a time-ſerving Judge, ſeduce an 
Engliſh Jury to give up, on any Occaſion, a Right on which alone 
their own Security, the Security of their Fellow- citizens, the Security 
of their Poſterity, ſo evidently depend! 2 Macaul, Hiſt. Engl. 141. in 
Notes. Ty | 


C H Ap. XIX. Page 77. 


After Dr. Brown's Caſe. 
Libel to fend a 


HE Mayor of Northampton ſent Lord Halifax a Licence to keep Peer a Licence 
a Public-houſe, which the Court ſaid was a Libel in the Caſe of E — an Ale- 
a Perſon of his Quality, and granted an Information for it. Eaſter 
Term 7 Geo, 1721, Stra. 422. The Mayor of Northampton's Caſe, 


1 


cn Ar. XIX. Page 88. 
Alter Vandenburgh's Caſe. 


 FNxronMATION againſt ſeveral Perſons for publicly /inging in the 
| || high Street before a Tradeſman's Door two libellous Songs, one 
groſsly reflecting upon his Daughter, the other upon his Son, with | 
- Intent to moleſt and diſcredit him, and. his ſaid Children, and to de- 
ſtroy his domeſtic Peace and Happineſs in his Family, &c. 2 Bur. 


Rep. 983. 
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CHAT XIX. Page 90. 
Ar Bailey's Case. 


— OME Differences having aroſe between the Truſtees of the Work- 
wardens for houſe, in the Pariſh o. Lambeth, and ſome of the Pariſhioners 


388 Li- there. | | | | 
Church, reflee= Auguſt 20, 1732, a Notice in Writing, reciting a former, was given 
_ ting upon the by the Truſtees, and read in the Church, that the Pariſhioners were 
the Truſtees of defired to take notice that the ſame was ordered without the Authority 
WA. or Knowledge of the Truſtees appointed by order of Veſtry, for go- 
| verning and managing the Workhouſe, who will continue to meet as 
uſual on Sunday in the Afternoon; and not on Thurſday, as in the for- 
mer Notice. | 2, 1 8 
27th of Auguſt, 1732, the Perſons who ſigned the firſt No- 
tice, reciting the Notice given by the Truſtees, go on as follows; 
which Notice in Writing was read in the Church, viz. Now this is 
further to inform the Pariſhioners, that ſuch Notice was only conſented 
| pe to by one Church-warden, whereas two Church-wardens and three 
* | Overſeers ordered ſuch Meeting on every Thurſday, which they intend 
| | to continue, (notwithſtanding ſuch pretended Authority to contradict) ?; 
and ſtrictly to adhere-thereto, and deſire the Pariſhioners to meet and | 
aſſiſt them, in order to correct ſeveral Abuſes that have, by their pre- 
tended Authority, been ſuffered to be committed, and which will ap- 
pear plain when any one pleaſes to examine into the ſame, which hath 
f been done by the ſaid Church-wardens, and the Pariſhioners affiſting 
: | them in correcting ſuch Abuſes. Signed T. Griffin, | 
Upon the laſt of theſe Notices an Information was moved for, and 
| | : granted againſt the Defendants Bamer and Grifin, who were found 
= 1 uilty. | 5 | | | 55 
| 5 3 it was now moved in arreſt of Judgment, that this Notice con- 
| tained nothing libellous; That the Charge was laid too general and 
| uncertain againſt the Defendants, as intending to reflect upon three 
| Perſons particularly named, and the reſt of the Truſtees ; and if it be 
| an Offence done againſt the Characters of all theſe Truſtees, every 
E-- 5 one may move for a ſeparate Information, and the Defendant be 
| RE puniſhed for the ſame Thing over and over again; and it has been held 
| 
| 


| 
= 
| 
{- 


that the Perſons ought to be named, and the Offences muſt not be 
accumulated, but a ſingle Offence ought to be laid and made certain, 
and that it is not ſufficient to ſhew a Perſon in Office, but how he 
came to be elected; and that a Pariſh has no Authority to appoint 
Truſtees, 8 | | 
| | The Stat. 9 Geo, c. 7. is the only one in being that gives Autho- 
| | | rity to erect Work- houſes; and it does not appear that this Work- 


houſe 


ß 2 NN. Þ £ 
- houſe was erected by the Aſſent of the Pariſh ; they ought to have 


| ſhewn that they were Church wardens or Overſeers, and that this was 


done by the major Part of the Pariſhioners, and that the Poor therein 
were ſuch as did ſeek Relief: They ſhould have ſaid that they were 
Truſtees appointed by Order of Veſtry, whereas it is only ſaid that they 
were Choſen by the Pariſhioners, | | 


In ſupport ofthe Judgment, was cited the Caſe of The King againſt (d) O. 


1 which was an Information for a Libel againſt the whole Body of the 


ews. A Pariſhioner as ſuch connot give any Noticein the Church in Time 


of divine Service. There are other Statutes for Work-houſes, beſides the 
9 Geo, c. 7, particularly 39 Eliz. c. 5. A Libel is nevertheleſs (e) ſo, be- 


cauſe it is true, Pariſhioners cannot give their Conſent but in Veſtry. 


Scandalous Words in an Information are not to be meaſured as in an 
Action for Words; the Queſtion is, whether this Libel does reflect 
upon any Perſon's private Character? It being reduced into Writing 
that the Truſtees have been guilty of a Breach of Truſt, is a Scandal 


upon them, abſtracted from the Statute. 9 Geo. c. 7. for that does not 


alter the Nature of Things. As to the Objection, that it appears by 


the Truſtee's Notice, to which the laſt refers, that they were appoint- 


ed by a Veſtry; in the beginning of the Information it was ſaid, they 


were choſen by the Pariſhioners, it is only a Miſtake in the Notice, 


and no way inconſiſtent. Formerly in Actions for Words, Courts 
took them in a milder Senſe ; but that Rule is now (f) exploded, and 
they conſtrue them as 'other Perſons in common Underſtanding 


would. As to the Objection, that it does not appear that the Perſons 


are the ſame; taking the whole together it does. 
It was replied, This was a joint Truſt, if any, and different from 
the Caſe of a Corporation, or of the Body of the Jews and Quakers, 
becauſe they could not be particularly ſpecified: A Veſtry muſt be 
upon public Notice, ET ng | | 
Chief Juſtice Raymond: As to the firſt Queſtion, whether the Mat- 
ter of the Paper be libellous or not? that depends upon the Paper 
itſelf; as to the Matter of the Paper, it appears to me to be libellous ; 
the Court cannot take theſe to be public Truſtees, neither is it averred 
to be a Work-houfe upon the Statute 9 Geo. I. but muſt be erected 


by a private Charity and Conſent; therefore the Queſtion is, whether 


the Publication of a Paper which reflects on a Perſon, as a private 
Perſon, and in a private Capacity is not a Libel? and I think it is; 
becauſe it tends to a Breach of ilie Peace; even though an Action would 
lie tor the Words. In my apprehenſion, ſaying, that they have ſuf- 


fered thoſe Abuſes to be committed by virtue of their Authority z _ 


when conſidered, thoſe Words are a Charge; to take off the Force of 


(d Which ſee, ante, P. 70. 5 e See Ante, P. 16. 
| % Ses, Caf. 261. ante. 66. in Notes. | 
| | them 


145 


Sentence for 


146 CCC 
| them it is ſaid the Defendants were Church-wardens, and proper to do 
this; but it does not appear they were ſo; yet ſtill if it had, they 
_ ought to keep within due Bounds in their Notice, and not reflect; this 
was a proper Defence at the Trial, Upon theſe Reaſons, the Court was 
of opinion, here was a ſufficient Matter to make this a Libel, The 
next Objection was, that the Perſons are not all mentioned, but only 
three, and the reſt of the Truſtees ; there is no Caſe that goes fo far 
as to ſay that all ſhould be mentioned; three are; and that is enough; 
for it is the Suit of the King and one intire Offence, As to the Ob- 
jection, that it does not appear the Pariſhioners had any Authority to 
chooſe them, that is not material; becauſe it is a private Charity, As 
to the laſt Objection, the Notice was concerning thoſe very Perſons, 
and there is no, Inconſiſtency in this. And the whole Court agreed, 
and give men for the King. Hilary Term, 7 Geo. II. 1734. 
Seſſ. Caf 257. pl. 206. The King againſt Griffin, | 


Cn Ar. XXII. Page 97. 


5 | : % NC AE 5 
. Libel publiſhed Letter ſent to a private Friend by the Poſt, allowed to be good 
ag Evidence of publiſhing a Libel. 3 Read. Stat. Law. 98, 4 St. 


Tri. 353. 5 


Cu AP. XXVI. Page 105. 
JJ MEN TT SS: 
Otwithſtanding the above extraordinary Encomiums in Favour 


No infamous or 


| ſevere puniſh- of the Court of Star- Chamber; it is much to be queſtioned whe- 


ment can be le- 


gully inflicted ther any infamous or ſevere Puniſhment can at this Day be legalh in- 
on a Libeller. flicted on a Libeller, for that Court was aboliſhed becauſe it exceeded 


all Limits, and inflicted heavier Puniſhments, than by any Law were 
warranted. And ſince that Time it was one of the Complaints in the 
Bill of Rights, that exceſſive Fines had been impoſed, and illegal and 
crue] Puniſhments inflicted. See Stat. 1 Will. & Mar. Sefl. 2. ch. 2. 
Writers on the Ruſhworth, Lord Coke, Lord Bacon, Crompton, Lambard, and Sir 
— Star- Thomas Smith, have all wrote on the Court of Star Chamber; from 
ander. whoſe Works an Hiſtory of that Court was publiſhed in Quarto, in 
1769, at the End of An Inquiry into the Doctrine concerning At- 
tachments of Contempts, Alterations of Records, Cc. particular- 

« ly as they relate to Proſecutions for Libels !“ 


| Cn ar. XXVI. Page 129. | 
HE Defendant was ſentenced for writing An Eſſay on Wo- 


- waiting © Eſſay man,“ to ſuffer twelve Months Impriſonment, to pay a Fine 
500l. and to enter into a Recognizance for his good Behaviour for 
& 35 ſeven 


on Woman,” 


| Garriſon of Fort St. George, in the Eaſt Indies); and for reflecting and t 
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ſeven Years, himſelf in 300l. and two Sureties each in 250l. Trinity | 
Term, 8 Geo, III. 1768. K. B. M. S. S. The King againſt John 
Wilkes, Eſq; = Es nj: 
The like Sentence was pronounced by the ſaid Court, the ſame Sentence for 
printin 


Term, againſt the ſame Defendant, for printing and publiſhing the Nen Bri- 


North Briton, No. XLV. in Volumes; his Outlawry for this Offence ton.“ 
having been previouſly reverſed the fame Term, by the unanimous 


Opinion of the Judges of the ſaid Court, viz. Lord Mansfield, Sir 
Foſeph Yates, Sir Richard Aſton, and Edward (g) Milles, Eſquire. 


Cn Ar. XXVIII. Page 132. 
ATTACHMENTS of CONTEMPTS, 
After Elizabeth Mayer's Caſe. 


Motion againſt the Printer of The Champion, and the Incumbent on 
Printer of The S. Fames's Evening Poſt ;” that the former, Courts of Juſ- 
, . > a © Wd . tice to preſerve 
who is already in the Fleet, for publiſhing a Libel againſt Mr. Hall their Proceed- 
and Mr. Garden, (Executors of John Roach, Eſq; late Major of the ings from being 
2 3 
a 5 e Minds 
likewiſe upon Governor Mackray, Governor Pilt, and others, taxing 9 the Public 
, . . 8 g ould not be 
them with turning Affidavit Men, Sc. in the Cauſe now depending prejudiced be- 
in Chancery between Mrs. Roach and the Executors; and inſiſting that eg Cauſe 18 
. <= 1 C . py 6 ard. 
the publiſhing ſuch a Paper is a high Contempt of the ſaid Court, for 
which they ought to be committed. 5 | 5 
Lord Chancellor Hardwicke. Nothing is more incumbent upon whether a Li- 
Courts of Juſtice, than to preſerve their Proceedings from being mi- 3 or 
repreſented; nor is there any thing of more pernicious Conſequence, only Method is 


; 3 ZF 3 a to proceed at 
than to prejudice the Minds of the Public againſt Perſons concerned 5 Procere at 


as Parties in Cauſes, . before the Cauſe is finally heard. It has always cery has no 


ini ini 7 Cognizance 
been my Opinion, as well as the Opinion of thoſe who have fat here 9g it 15 2 


before me, that ſuch a Proceeding ought to be diſcountenanced. But, Contempt, by 
being an Abuſe 


to be ſure, Mr. Solicitor (4) General has put it upon the right Foot- „He Prececd- 


ing, that notwithſtanding this ſhould be a Libel, yet, unleſs it is a ings. 
Contempt of the Court, I have no Cognizance of it: For whether it 
is a Libel againſt the Public, or private Perſons, the only Method is 
to proceed at Law. The Defendant's Council have endeavoured two 
Things: Firſt, To ſhew this Paper does not contain defamatory Mat- 
ter. Secondly, If it does, yet there is no Abuſe upon the Proceedings 


(g) It is obſervable that the Writer of An Inquiry into the Doctrine of Attach- 
ments of Contempt, &c. who ſeems to honour this Judge for his patriotic Integrity, 
does not notice that he is the ozly one of all the tauelve Judges, who hath zor had the 
Honour of Knighthood conferred on him, ; ; 

(Sir John Strange, 2 Stra. 1159. | ; | * 
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| of this Court, and therefore there is no Room for me to interpoſe. 
Now, take the whole together, though the Letter is artfully penned, 
there can remain no Doubt, in every common Reader at a Coffee- 
Houſe, but this is a defamatory Libel. Now after he has laid down 
the Plan of the Paper in this Manner: It has been obſerved long ago, 
that the Roman Catholicks are very zealous for the Propagation of their Re- 
ligion, and that they ſtick at nothing, though ever ſo ſcandalous, io compaſs 
their. Ends: We have had lately a moſt ſhocking Inſtance of it.” Then it 
goes on, and treats of Perſons, ſome at Paris and others at London; 
and it is very plain, that it is relative to the Executors of Major 
Roach, Parties in this Cauſe, notwithſtanding there are only initial 
Rs Letters of their Names, and Places of Abode, in the Manner follow - 
Printing initial ing: All the Libellers of the Kingdom know now, that printing initial 
— Tetterswill nt Letters will not ſerve their Turn, for that Objection has been long got 
eller, over (i). The Bill in Chancery, mentioned in the laſt Paragraph of the 
firſt Column, can be applicable only to this Cauſe ; for the Words are, 
« She (meaning Mrs. Roach) came back to London, and filed a Bill in 
Chancery again the two E rs, in order to call them to an Account. 
It is plain, therefore, who is meant; and as a Jury, if this Fact was 
before them, could make no Doubt, ſo, as I am a Judge of Facts, as 
well as Law, I can make none. I might mention ſeveral ſtrong Caſes, 
where even feigned Names have been conſtrued a Libel upon thoſe 
Perſons who were really meant to be libelled. I ſhall take notice but 
of one, and that is the Caſe of Mrs. Dodd, who printed a Letter 
abuſing the late King, under the Name of Merriweis Sophy of Perfia ; 
it was tried before a Jury of Gentlemen of great Honour, who were 
ſo well ſatisfied of the real Meaning, that, notwithſtanding the whole 
was concealed under fictitious Names, they found the Publiſher 
guilty (&). Next, as to the Expreſſion in the Paper, that There 
were even here in England ſome Gentlemen of Note and Character who, 
did not ſcruple to turn Affidavit Men. Mr. Solicitor General has inſiſted 
this may be taken in a good Senſe, as well as a bad one, becauſe a 
Man who ſwears true, is as much an Affidavit-Man, as if he ſwears 
falſe, and the Court ſhall take it in mitiori ſenſu. I will not take upon 
me to ſay, whether upon an Action at Law, this could be ſupported. 
Calling = For. - 66 libellous upon the ſtrict Rules. But, I believe, there is no Body 
—_ bel. who is converſant in the Proceedings of Chancery, but muſt know, 
Jous, for it that this Expreſſion means Perſons who are ready, upon all Ccca- 
— rende. ſions, to make Affidavits, without regarding whether they have any 
to ſwear on ll Connuſance of the Facts. Upon the whole, as to the libellous Part, 
eut any Conu- if ſo far there ſhould remain any Doubt, whether the Executors are 
Fa. of the meant, it is clear, beyond all Contradiction, upon the laſt Paragraph, 


(i) See ante p. 6, 7. | (4) See ante 23, 24. 
in 
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in which are theſe Words, This Caſe ought to be a Warning to all Fa- 

ters, to take Care with whom they truſt their ( hildren, and their Fortunes, 

teſt their own Characters, their Widows, and their Children, be aſperſed, 

ond their F:rtunes ſquandered away in Law-ſuits.” It is inſiſted, that 

the following Words, ** This Cauſe, which has been long depending, it 

Chancery here, was at loſt determined, on Wedneſday the 3d Inſtant, by 

the Right Honourable the Lord High Chancellor, A great many Perſons, 

who, as well as I, were concerned for Mrs. Roach, and, impatient to know 

the Iſue of that Affair, went that Day to Lincoln's-Inn Hall, and we 

were every one of us extremely pleaſed when we heard that moſt upright 
Magiſtrate's Decree, by which the Maſter's Report wwas confirmed, and the 

Right Honourable the Lerd Barrimore appointed Guardian,) are not a. 
Contempt of Court, becauſe here is no Miſrepreſentation of Facts, 

and the Court ſpoke of with great reſpect. And indeed, it is very 

true, but then this is colourable only, and ſuch Colours ſhall never 

impoſe upon the Court. There are three differegt Sorts of Contempt. Three Kinds 
One Kind of Contempt is, ſcandalizing the Court itſelf. There may 2 Contempis, - 
be likewiſe a Contempt of Court, in abuſing Parties who are concerned the Court, ab u- 
in Cauſes. There may be alſo a Contempt of Court, in prejudicing anf Fartcs; 
Mankind againſt Perſons before the Cauſe is heard. Fhere cannot be Mankind be-“ 
any Thing of greater Conſequence, than to keep the Streams of Juſ- eg 
tice clear and pure, that Parties may proceed with Safety, both to 
themſelves, and their Characters: The Caſe of Rakes, the Printer of The Printer of 
the Glouceſter Journal, who publiſhed a Libel, in one of the Journals, a Glouceſter 
againſt the Commiſſioners of charitable Uſes at Burford, calling his his Advertiſe-* 
. Advertiſement a Hue and Cry after a Commiſſion of charitable Uſes, was 8 
of the ſame Kind as this, and the Court in that Caſe committed him. Commiſſion of 
There are ſeveral other Caſes of this Kind; one ſtrong Inſtance, where hebe Uks,: 
there was nothing reflecting upon the Court, in the Caſe of Captain a Libel, and the 
Perry, who printed his Brief before the Cauſe came on; the Offence £94 commit» 
did not conſiſt in the printing, for any Man may give a printed Printing aBrief 
(1) Brief, as well as a written one to Council ; but the Contempt of r ee 
Court, was prejudicing the World with regard to the Merits of the is a 3 
Cauſe, before it was heard. Upon the whole, there is no Doubt, but . chte World 
this is a Contempt of Court. With regard to Mrs. Read, the Pub- 5 
liſher of the St. Fames's Evening Poſt, by Way of Alleviation, it is 18895 
ſaid, that ſhe did not know the Nature of the Paper; and that print- 

ing Papers and Pamphlets is a Trade, and what ſhe gets her lively- - 

hood by, But, though it is true, this is a Trade, yet they muſt take If a Printer 
care to do it with Prudence and Caution ; for if they print any Thing Thing thar is- 


that is libellous, it is no ( Excule to ſay, that the Printer had no Lang paar 4 
| — : | SEW 3 ſay that he had 

(1) Printed (and not written Briefs) are always given to Council on Appeals in the no Knowledge 
Houſe of Lords. 5 | | . of the Contents. 


n) See ante p. 27. 
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| Knowledge of the Contents, and was entirely ignorant of its being 
libellous; and fo is the Rule at Law, and I will always adhere to the 
{ſtrict Rules of Law in theſe Caſes. Therefore Mrs. Read muſt be 
committed to the F!zet, according to the common Order of the Court 
upon Contempts. But as to Mr. Huggonſon, who is already a Priſoner 
> in the Fleet, I do not think this any Motive for Compaſſion ; becauſe 
IS | theſe Perſons generally take the Advantage of their being Priſoners, to 
—_: .-- 10 is a Mitiga. Print any libellous or defamatory Matter which is brought to them, 
ZE. | tion of the without Scruple or Heſitation. If theſe Printers had diſcloſed the 
| Prints OF”. Name of the Perſon who brought this Paper to them, there might 
- diſcoverthe have been ſomething ſaid in Mitigation of their Offence (u); but as 
bn ore Pa. they think proper to conceal it, I muſt order Mrs, Read to be commit- 
| | = ger ro him. ted to the Fleet, and Huggonſon to be taken into cloſe Cuſtody of the 
| | Warden of the Fleet, Mich. Vac. 15 Geo II. 1742. 2 Alk. Rep. 469. 


pl. 291. 


 (n) See ante, P. 23, in Notes, id. 131, in Notes, and alſo © An Inquiry into 
he Doctrine concerning Attachments of Contempts, &c.“ p. 9, in Notes, id. 41, 42. 
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